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LECTURE I 


INTRODUCTION 


The Land Tenures of Lower Bengal formed the sub- 
ject of the Tagore Law Lectures for the year 1874-75 
The present course of lectures on the Land Law of 
Bengal will cover much the same ground, and I have the 
advantage of having the learned lectures on Land 
Tenures to help and guide me But the subject is one 
of great importance, and high authorities have said that it 
is incapable of satisfactory treatment Besides, oriental 
scholars, both in India and Europe, have, since the 
year 1875, succeeded in discovering by their indefa- 
tigable labours many of the juridical ideas about rights 
in land that prevailed in ancient India The texts of our 
sages and the various commentaries thereon have, almost 
all of them, been now published and translated into 
English The large mass of information collected by the 
Rent Commission resulted in the enactment of the Bengal 
Tenancy Act of 1885, which has materially altered the 
law of Landlord and Tenant in many of the districts 
m the Lower Provinces of Bengal Add to all this, the 
judge-made laws and the expositions of codified and 
customary laws that we find in the twenty-one volumes 
of the Indian Law Reports published since the learned 
lectures on Land Tenures were delivered 
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Following the usual practice I must begin these lec 
tures by saying a few words about the ancient notion in 
India as to the origin of property in land - a notion which 
18 lot quite archaic, as it is still prevalent amongst the 
people wherever Mahotnedan or Bntish influence has not 
been much felt A field" says Mann,’ Ss his who 
clears It of jungle game is his who has first pierced it ' 
The later Roman junsts held the same opinion as 
regards the ongin of property in land Modern jurists 
hive by the adoption of the hiitorlcal method of investi 
gation come to the conclusion that this notion about 
proprietary nght in land is without foundatiorf But 
the illustration given in the Digest* is curiously the 
same as that given m Manu ' Wild beasts birds fish 
and all animals which live either in the sea the air or 
on the. earth so soon as they are taken by any one im 
mediately become bv the law of nations the prbperty of 
the captor for natural reason gives to the first occupant 
thatjvhich had no previou? owner 

The ^eat Prophet of Arabia said ^Vhoevfer culh 
vates waste lands does thereby acquire property in them 
The Mahomedan jurists differ in their interpretations of 
ttiis text of the Koran According to Abu Hanetfa the 
mere cultivation of waste land is not enough to create a 
real nght in the cuUivntor the pennission of the chief 
tS necessary for the acquisition of proprietary right But 
his diSciples ^bu Yusoof and Mahammed bofh of wborri 
were judges under the celebrated Caliph Harun-ai Rashid 
riidlritdln tbit no jjcrmUsion of the chief is necessary to 
cdaice the cuUlyatdr the propnetor They say that waste 
Idhds dre 'a sari of common goods hnd become the 
property of the cultivator m virtue of His being the first 
possessor^ in the sArob manner as tn the chsc of seixing 
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game or gathering fire wood It may be said that the 
Mahomedan Jurists who were familiar with the writings 
of the Roman Juris-consults, the Digest and the 
Pandects, borrowed this notion of proprietary right in 
land from the Eastern Empire and accepted the theory 
without much consideration The words of the Prophet, 
however, are significant, as we have no reason to believe 
that he himself had access to the theoretical doctrines 
that prevailed in later days in the Eastern Empire 

Blackstone’s theory is well-known and does not re- Blackstone 
quire repetition It is only an amplification of what the 
ancient lawyers accepted as the origin of the idea of 
proprietary right 

Sir Henry Maine, in his well known work on Ancient Sir Henry 
Law, has discussed at length this theory of the origin 
of proprietary right, and he comes to the conclusion 
that though this theory, in one form or another, is 
acquiesced in by the great majority of speculative jurists, 
the application of the principle of occupancy to land 
dates from the period when the jus genfutm was be- 
coming the code of nature, and that it is the result of 
a generalization effected by the Juris-consults of the 
golden age ”” 

The great German jurist, Von Savigny, has dwelt at Savigny 
length upon the Roman theories about possession and 
prehension and the rights acquired thereunder, and 
it is stated that he was of opinion that property arose 
from adverse possession ripened by prescription " But 
it does not appear that he agreed in the view of the 
Roman lawyers 

It IS unnecessary to enter here into the debatable 
ground as to the origin of property in land, and, 
for myself, I would feel extremely diffident in express- 
ing any opinion on a point on which great authorities 


' Hamilton’s Hedaya -Book XLV 3 
Maine’s Ancient Law, Chap VIII, pp 246 — 247 
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have not agreed It is enough for me to say that the 
junstical conceptions of the Indian sages, who lived 
and tbonght at a time when Rome was m its lafawcy 
were identical wth the notions accepted in other coun 
tnesin later times This notion about the ong^n of pro- 
prietary right in land was firmly established in India 
The great Indian poet B harav i says — 

iTO h I* 

“ To whom do wild animals belong ? They are hia who 
first pierces them * It should be remembered that the 
Indian sages arfd lawgivers seldom made any distinction 
between movable and immovable property Our Aryan 
fathers whether the theory of migration from Central 
Asia 18 believed or not had id Aryjavarta a vast quantity 
of laud uncultivated and not unlikely covered with virgin 
forest- They were fond of agriculture andcalled themselves 
tillers (n to till)i contradistiDction to the barbarians 
inhabiting the forests and hill tracts around, who lived 
upbn the precarious fruits of hunting and the still more 
precarious natural products of the earth Premium was nc 
cessanly given to agnculturc and he who took possesBion 
of land cleared it and tilled it, was the person entitled to 
hold it on unmolested 

But notions about propnetary nght could hardly find 
place amongst people in the earlier stages of uvilua 
tion They are due to jondlcal refinement The great 
Indian sages did not tom their attention to the theory 
they took a practical view of propnetary nght. Earth 
according to them was common property ]OBt as air or 
Water — a nght to portions of it accrued from occupancy 
The ng ht was not to the soil but to the osulr act They 
Imsde no distinction in pnnaplc between res nulltut and 
[res communes Jaimmt s aphonsm which according to 
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European authorities, was composed many centuries 
before Christ, is— “Earth cannot be given away as it is 
common to all Sayar a discussing the question of Savara 
the right of the king to give away his kingdom in the 
sacrifice (Yajna) known as Viswajit, and commenting on 
the aphorism says — “ Earth is the common property of 
all human beings , though there may be occupiers of par- 
ticular portions of it, none can be the owner of the 
whole earth Sayana also commenting on this aphorism Sayanas 
says — “ The soil is the common property of all and they 
through their own efforts enjoy the fruits thereof There- 
fore it follows that though pieces of land belonging 
to particular individuals may be given away, the 
earth cannot be given away (even by the king) 

To Roman Jurists “ things capable, by appropria- 
tion, of becoming the objects of private property, but 
originally belonging to none, would be res^nullms, 
and what belonged to no one would become the pro- 
perty of the first one that takes possession of it The 
Indian idea would seem to indicate that land was com 
munal property Sir Henry Maine and jurists of his 
school are also of opinion that in India la nd was 
considered to be communal property communes^ 

according to Roman Law, included property belonging 
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IMTRODUCTION 

excluatvely to the public m which no pnvate right could 
be created, &a the seashore or the right of hshing in 
the sea. On the other hand occupation might create 
right in communal property and bv continual occupation 
even underground rights might be acquired by the 
occupier * 

Amongst the non Aryan j~ace3 in In dia, who are 
thought to be the abongmal mhabitanU the idea stil l 
clings tliat kings are only entitled to ren t — land whether 
cultivated or ivaate belongs to the people The 
Mundaj5 of Chotanagpur who claim as a nation to be 
the first occupiers of the bqi! are so strong in their 
opinion that they have contested in courts of law the 
right of the E^jas (the Nag family) to let out on lease 
the forests which afford Umber The Mundas think 
that they have exclusive right to the Umber which grows 
in the pntneval fore*iU of the hill tracts and the Wing 
or zemindar is only enUtled to levy tax 

From the tenor of deeds of undoubted antiquity, 
of sales and alteoauons of estates to be foond in the 
Mackenzie CoUecUons and from the traces of indivi 
dual propnetary right discovered in Canara Tanjore 
and other parts of the country in which the Mussulman 
Government was never or only partially establish 
ed there is every reason to conclude that this right of 
the subject to the onoership of land was universa lly 
recognised by ancient Hindu king s * Pnvate properly 
in land teems to have been recognised as a sacred 
right which even the hand of detpolism would rarely 
violate 

The nght according to Hmdu Ian of the first person 

I who makes beneficial use of the soil, was rccog 
DJsed by some of the Judges of the Calcutta High Court in 


‘ Huntef oo Rocob L»w p 310 Siodin J»»tlnUn Book II lU. I 
Rkard t India t ol I p 
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file well-known case of Thakuiam Da$i v Btsivesiva}- 
lihikhojic^ and b)' the Madras High Court in tWo cases 
from Malabar " S ir Charles Jurn er, the th en C hief 
J ustice of Mad rRs_^ajd — ' ' Recording to uhat may b e 
^rmed the Hindu common law, a right to the p osses- 
^n of land is acquired b}^ the first person who mak es 
^beneficial use of the soil The crown is entitled to 
^sies s the occupier with revenue , and if a person wl7o 
has occupied land omits to use it and the claim of 
the crown to revenue is consequently affected, the 
sovereign is entitled to take measures for the protec- 
tion of the revenue ^^ h^th er the practice which has 
o btained in certain distnc^of requiring a person, wh~o 
li^iresj to cultivate waste land to apply to the local 
r^enue othcer lor perm ission to do so, has ab xogaj:ejd_Ln 
th ose districts the Hindu la w, or whether it may be 
justified by the establishment in those districts before 
British Rule of the analogous doctrine of the Maho- 
medan law, we consider it unnecessary to determine 
in this suit, for we have found that the land appertains 
to the district of Malabar, and ^^e agree with tlie judge 
that there is no presumption in that district and in those 
tracts administered as a part of it that forest lahds'^ 
are the property of the crown ’’ 

What, then, was the right which the king or chief had 
in the land in his kingdom? The Hindu Sages said, and 
said repeatedly, that the sovereign was riot the pro- 
prietor of the soil He was entitled to a share of the 
usufruct of the lands in the occupation of his subjects, 
not because he was the owne r, but because_a sha,re 
was payable to him as the price for the prote c- 
ti on afforded to life, liberty and prop erty. The re- 
cords of Hindu thought from the earliest times point 
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Rig Veda to one condnsicm In the tenth Mandal of the Rjg Veda 
occurs the passage — -“May Indra ordajn that your 
Karada- subjecU pay only to you tax (Valt)”» Nar ada 
apparently commenting on this text defines vali m his 
Smnti — “ Both the other cuatomary receipts of a King 
and what is called the sixth of the produce of the soil 
form the royal reyenue the reward (of a king^ for the pro- 
tection of his subjects '* European scholars have agreed 
in asserting that the Rig Veda is the earliest record 
we have of human thought, habits, manners and ens 
toms especially of the Eastern Aryans They say 
that the aacred hymns were composed at a time when 
our Aryan fathers were just leaving a nomadic life and 
were taking to agncultnrc as the pnncipal means of 
subsistence, I do not aafc you to accept the theory 
that these hymns were composed about fourteen bon 
dred years before the birtb of ChnsL To me as to 
many of you these hymns are of divine ongin, but 
accepting as true the codcIubiodb of the European 
icholars the text and the gloss of Narada show 
that even at this earliest stage of avihxation when 
the king was really the domintu he had no nght 
to the soil— he was paid only for the protection be 
afforded 

The later sages are unanimous in this theory of the 
king's nght, I give >ou onlj the references without 
comment The texts of M^u arc well known • Yajna 


Vin 8. 173 - 
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valkya repeats the same idea in verses 335 and 337 ^ 
Apastamba- also enunciates the same doctrine of the 
king’s right Va sisht ha, speaking of the king’s right, 
agrees in the opinion of the other sages “ The Vislpiu 
S mn ti, which is said to be an ancient Dharmasutra, 
speaking of the king’s duties, says — “ He must take 
from his subjects as tax a sixth part of every ear of 
the paddy A sixth part of flesh, honey, clarified 

butter, herbs, perfumes, flowers, roots, fruits, liquids 
and condiments, wood, leaves (of the palmyra'tree and 
others), skins, earthen pots, stone vessels and anything 
made of split bamboo 

I ousfht to have mentioned earlier the name of 
Baudhayana, as his language would show that his Dhar- 
masutra was of a more ancient date He says — “Let 
the king protect his subjects, receiving a sixth part 

It IS needless to quote any further texts on the sub- 
ject It IS enough to say that even Parasara , who is 
said to be the latest of the Sutra writers, agrees in 
saying — “ He (the king) receives taxes, and therefore 


cigim ^* 0 ^ II 335 
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® Chap XIX 26-27 

Vishnu Smnti V 22 

Vishnu Smnti V 25 
® Jisni I 

Buhler p, 192 


Other ancient 
texts 


Baudhayana 


Parasara 


B 



urmoDucTioH 


be should protect his subjects from thieves and others 
I would only add that the authorities are not unanimous 
as to the kin^s share of the gram The opinion of 
most of the text wnters is that it is the sixth but you 
will find when you go through all of them that some 
times an eighth, tenth and even a twelfth is considered as 
proper Gautam a says — Cultivators must pay to the 
king a tax amounbng to one tenth, one-cighth or one 
sixth of the produce ’• 

Let us now see what later Indian authonties have 
said on this important subject \ would once more 
draw your attention to the Mimansa Aphorism of Jaimim 
which I have already quoted and Savaras and Sayana^s 
commentaries thereon Savara discussing the question 
of the king's nght lo the passage to which I have 
already referred you says — He (the king) cannot make 
a gift of hia kingdom as it is not bis as he is en 
titled only to a share of the produce by reason of his 
affording protection to his subjects ® and Sayana ad ds, 
~ ‘ A king s sovereignty lie* only in his punl^h^ng the 
wicked and protecting the good * 1 need hardly 

say that Sayana known better and far more widely 
for hiB commentancs of the Vedas is said to have 
lived about the fourteenth century of the Chnstian 
era. The word Bhumipaii or Bhupati means the 
protector of the ear th This was such a well recog 
nised idea that you will find that m many Sanskrit books 
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the word ‘ king ’ is used as synonymous with the expres- 
sion, “the appropnator of a sixth of the produce’’* 
Even so late as the fifteenth century of the Christian 
era, when the Mahomedan Government was firmly 
established in Bengal and Mahomedan ideas about the 
relationship between the king and the subject, as con 
tamed in their books on law, were well known and well 
recognised, Srikrishna Tarkalankar in his commentary 
on the Dayabhaga of Jimuta Vahana says, — “By conquest 
and other means a king acquiring a kingdom has no other 
rights over his subjects than that of collecting taxes 
But you should remember that the Mahomedan conquest 
of India was never complete Either from necessity or 
idleness, the conquerors did not disturb the existing state 
of things they found in the country. They did not 
materially interfere with the fiscal system based on the 
old Brahminical ideas — a system nhich had pre- 
vailed for thousands of years before they planted the 
crescent on the Indian soil Abu Haneefa and Abu Yusoof 
and their other great Jurists, who thought and wrote 
under the early Caliphs, made little impression, at 
all events, no permanent impression, on the Indian 
fiscal system The crescent was floating in the air 
triumphantly marking the conquest by the followers of 
the Prophet, but they introduced no changes in the 
conquered country except such as necessarily followed 
a Government headed by men professing a religion 
almost diametrically opposed to the Brahminical creed. 

The Aryans were essentially agriculturists and cul- 
tivators and, as we have seen, they took pride in the art 
in which they excelled the aboriginal races around 
them It was not then a disgrace, a cause of shame, 
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as unfortuoately it now seems to be, to hold the plough 
and " break the stubborn glebe In those early days 
there must have been many a Cincinnatus in Aryyavarta 
But this state of things could not last long Either from 
necessity, or from indolence, or from an abundance of 
'TOudra labourers, so bletting soon became com mon 
In T^kurant Dau v Btsweswar SfukherjeC s * Justice 
Campbell, afterwards Sir George Campbell and Ueutcn 
ant Governor of Bengal, is reported to have expressed 
Jie same opinion ‘ The primitive state of Society, which 
gave the first occupier a right to continue in occupa 
tloD and no more could not possibly lost long Com 
plications must necessarily arise and did as a matter of 
fact arise, and Hindu sages had to grapple with the 
relations which the more developed state of things 
required them to deal with Narada and Parasara had 
copiously to deal with questions on the relationship 
of landlord and tenant I propose to deal later on with 
the rights of cultivators and the share of the produce 
which they had to give to the owner of the land 

Intermediate tenures also were apparently unknown 
in earlier day* The text books deal only with the right 
of the owners of land and cultivators. Intermediate*^ 
I tenures must have come into existence in a more de 
Iveloped stage of society Even the Mahomedan Govern 
ment and the Bnbsh Government, In its earlier days, os 
will be seen later on were unwilling to recognise as 
valid the creation of intermediate tenures 

Culdvaticm of land was in those early day* strongly 
insisted upon and penalties were prescribed for non 
cultivation by raiyats This was a matter of necessity 
in those days when population was small and the 
extent of uncultivated area very large Vyasa sajs 
— “ If a man after taking a field with the object of culti 
vatlng it fails to do so cither himself or through the 


* B L. R. t S«p \ of 503 »c 3 W R. (Art «) 59. 
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agency of others, he should be made to pay to the owner 
a proportionate share of the corn which the field could 
have yielded if it were cultivated and, in addition, a fine 
to the king Naradaalso has laid down that “when a field 
IS abandoned by its owner and the same is cultivated by 
another without opposition, the cultivator is entitled to 
the whole of the produce and the owner would not get 
back the land without paying the cost of the clearance 
and cultivation So Yajnavalkya says — “When a man 
does not cultivate, either himself or by means of others, 
he should be made to pay to the owner of the field the 
amount of gram which the field would have yielded if it 
had been duly sown with crops 

I cannot leave this part of the subject without noti- 
cing the so-called Village Communities They have been 
said to be “ little cpmmonwealths, independent, self- 
acting, organized social groups ” Sir Henry Maine, in 
his well-known work on “Village Communities in the East 
and the West,’’ has given them such an importance in the 
history of the growth of ideas about legal rights in land, 
that no essay on Land Law would be complete without 
something being said on them The part supposed to have 
been played by them in the formation and development 
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of society and ideas as to propnetary right to land is a 
matter of very great importance and I would refer you 
to that admirable book for a fuller study oT the nature of 
Village Communities and their stilus as political units 
Each of these communities or guilds^ if I may use that 
word was governed by a council of Elders who were 
called mandaU pradkans or jeyt raiyati Each had its 
accountant or patwari watchmen or chowkidars a family 
of pnestM a family of astrologers a smith a barber a 
potter and a washerman In the larger of these com 
munities families of physicians minstrels and musicians 
were also to be found Thus each community could 
supply to its members the ordinary demands of life in 
dependent of the rest of the world The headman, 
assisted by arbitrators or the council of elders adminis 
/ tered cnminal justice oo petty offenders and deaded 
questions about cml rights amongst the members of the 
communit) The sentences and decrees of tbeie village 
tnbunals were enforced as mandates of constituted 
courts of justice the force of public opinion and the fear 
of being cast out of the community having been sufficient 
motives for obedience They bad also duties which 
municipal commissioners of the present day have Each 
community had a public temple dedicated to Sxva 
Dharma or Kalt aud the meetings of the Council of 
Hders used to take place m the temple or somewhere 
near it But it is a matter of surprise that our Dharma 
Sastras — texts aud comroentanes — make no reference to 
these communities TTiesc works the records of early 
life and thought afford us little assistance in tracing 
the history of the rise and growth of these interesting 
group# 

TWr Import In Bengal proper ullage comraunilies existed and do 
#tUl exist m a disraerabcrcd condition but in the North 
western Proidoccs thc^ arc to be found even now in a 
complete form It is difficult however to say what the 
Importance of these communities was in relation to nghts 
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in land The fact that they were political units, that 
the headman or council of elders was occasionally res- 
ponsible to the Raja or the King for the kiitg's share of 
the produce of the village, would not make the land the 
common property of the villagers as a body There is, 
as far as I have been able to gather, no reason to believe 
t hat there was any communal idea or idea of common or 
j oint ownership of land current among the members 
of any Village Commu nity The different families 
that occupied or cultivated the lands of the village 
were not the descendants of the same parents and 
there was no necessary kinship amongst them, as has 
sometimes been erroneously supposed These families 
frequently belonged to different gotras and to different 
castes, and if the members called each other cousins, 
it was not on account of any relationship by blood or 
marriage Nearness of residence and familiarity arising 
therefrom created a semblance of propinquity , and a 
stranger, a European, may be led to think from a cur- 
sory glance at the outer surface that the members of the 
community were connected by blood or marriage, genera- 
tions back But deeper insight would at once show that 
there was no reason to believe that there was any other 
connection amongst the members than the social tie, 
which must necessarily exist amongst a number of men 
living close to each other Of course one community 
had lands and land marks distinct from those of another, 
but each family had rights in the land in its occupation 
well recognised and distinct from that of another 
In the settlement of land revenue in Bengal 
there was not a single settlement with a village 
community The number of permanently settled 
estates in Bengal and Behar at the end of the official 
year 1892-93, was 1,34,789 Not one of these was a 
I settlement with a village community as such, not even 
a settlement with a village headman as representing a 
village corporation 
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7*he truth aeemB to be that whatever the social and 
political 8igni6cance of these village communities was, 
whatever the part they played in the progress of civilira 
tion they had not much to do with legal ngbta or the 
conceptions about legal rights of the owners or occu 
piers of lands, of individual members or families Each 
of these families had its own piece or pieces of land for 
homestead and cultivation and the family was the owner 
thereof The common grazing ground and the com 
'mon water course, the village temple and the village 
gods were communal property in which the families 
were interested m common but beyond that there seems 
to have been no unity of propnetorship Each family 
cultivated its own land, as it had done for years, nay 
for centuries, and under certain circumstances the in 
terest which they had in land was transferable The 
family could sublet (and or get it cultivated by hired 
labourers There were reatnctions no doubt but those 
imposed were not of a character that would indicate 
any detraction from propnetary ngbt The restnctions 
were for the convenience of the neighbounog holders of 
land or other members of the community They were 
in the nature of the nght of pre-emption 

Each village, however bad, as 1 have already stated, 
defined limits or landmarks Yajnavalkya speaking of 
boundary disputes aays that they are to be decided by 
old men chiefs and others ‘ The venerable com 
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mentalor Vijnaneswara adds that these disputes might 
refer to provinces, villages, fields and horaesteads,^ indi- 
cating thereby that each village had its boundary line 
and each family its fields Narada^ has an entire chapter 
on boundary disputes , but he deals more largely with 
disputes amongst the members themselves of the same 
village Vnhaspati similarly devotes a chapter of his 
Sutras to this subject, and he begins by saying — “Hear 
the laws concerning boundaries of villages, fields, houses 
and so forth” I would not tire your patience with quota- 
tions of well known texts from the Manava Dharma- 




sastra Sir Henry Maine when speaking of Village 
Communities in the East seems to suppose that these 
peculiar groups were referred to by Manu, “though,” 
he says, the English found little to guide them to their 
great importance in the Brahmanical codified laws of 
the Hindus which they first examined ” But beyond 
certain statements as to boundary-marks and the proce- 
dure as to determining them and certain other matters to 
which I shall presently draw^ your attention, I have not 


been able to find anything in the Smriti to lead me 


to believe that the great sage had the idea of the pro- 


perty of Village Communities being, in any way, com 


munal 


Each village had its grazing ground for the cattle Gracing 
of all its residents and cultivators It was common ground was 

property and none had the right to appropriate any pr^p^rty 
part of it for purposes of cultivation Manu^ has laid 
down that grazing grounds are the common property of 
the village, and the people encroaching upon them are 
liable to punishment Yajnavalkya also lays dow'n 
substantially the same rule, and the author of the 
Mitakshara, commenting on the passage, sdys — “ A por- 


•Chap XI 
* Chap XIX, p 351 
‘ Manu, Ch VIII 
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tioQ of land should be left uncoltivatcd for the grazing 
of cows " ^ 

These and similar cuatotnar/ rights which Village 
Communities had could hardly be construed as shewing 
that at any stage of the history of these Communities 
■^the entire land occupied or cultivated by the villagers 
was considered to be common property Teutonic or 
Scandinavian Village Communities no doubt, resembled 
in many respects similar institutions m India, but there 
were marked differences as regards the nghts of indi\i 
dual members As i have already said, these latter were 
at least at their later stages merely unions for political 
purposes — protection from outside enemy and peaceful 
domestic government As to Bengal proper, Sir Henry 
Maine says that from causes not yet fully determined 
the village system has fallen into great decay For all 
practical purposes therefore a detailed consideration 
of the history and nghts of the Village Communities 
IS unnecessary in these lectures 

Possession has always played an important part 
in all systems of junsprudence in the acquisition of 
ngbt in land and the first tiller might lose his right 
by adverse possession by another It is quite clear 
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that during the period when the sjttras were composed 
by the venerable sages with whose names you are 
familiar, right by possession and effect of adverse 
possession as creating prescriptive right were well 
understood and recognised The Vishnu Smriti lays 
down — “ If possession has been held of an estate by 
three ( successive ) generations in due course, the 
fourth in descent shall keep it as his property, even 
without a written title Vnhaspati has an entire 
chapter on title by possession He says — “ When pos- 
session undisturbed (by others) has been held by three 
generations (in succession), it is not necessary to pro- 
duce a title, possession is decisive in that case ”” The 
next three slokas repeat the same idea, and in the 
thirty-first and thirty-second slokas uninterrupted 
and longstanding possession is considered to be neces- 
sary to create title by possession, and the sage adds — 
“ A witness prevails over inference , a writing prevails 
over witness , undisturbed possession which has passed 
through three lives prevails over both”® In another 
sloka the sage seems to imply that a period of thirty 
years is time enough ” He whose possession has been 
continuous from the time of occupation, and has never 
been interrupted for a period of thirty years, can not be 
deprived of such property I can not here resist 
the temptation of quoting, though it is out of place, 
another verse from the same sutra in which the 
doctrine of estoppel by conduct is recognised as creating 
title “ He who does not raise a protest when a 
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Stranger is giving away his landed property m his sight 
can not again recover the same, even though he be 
possessed of a wnttcn title to it Narada also refers 
to possession for three generabons;* other authors of 
the Sutras have reduced the penod to twenty years 
“ If a man knowingly and without complaint allows 
another, who is in no way related to him, to be 
in possession of his land for twenty years and of 
movable property for ten years, his nght to the same 
becomes extinguished Vyasa, whose authority in 
these matters is very high is also of opinion — "If 
the land of one la possessed by another for twenty 
years, his nght to sue for possession ceases."* Mitra 
Misra in hia Viramitrodaya, a work of great authonty 
in the Benares school, giving bis own gloss on these 
texts comes to the conclusion— ‘ If a person whose 
land or movable property (s enjoyed by another for 
more than twenty or ten years respectively, if he is 
not an idiot or a minor his nght to sue for the recovery 
of the same becomes barred and the possessor acquires 
a title '* 

Period MCB». Other sages, notably Katyayana, are of opinion that 
thte *by”*d* nsmartha kala (time immcmonal) creates title R^hu 
rioo! ^'®****' nandana who was a contemporary and fellow student 
of Cbaitanya and who lived in the fifteenth century 
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after Christ in Nuddea has attempted to reconcile the 
apparently conflicting texts, and has held that according 
to all authorities, “ before the lapse of twenty years the 
possessor’s right accrues only to the things produced by 
his own labour and after that period his right is 
perfected ” ^ 

We thus see that though originally the first occupier 
of land was considered as the true owner and entitled 
to the usufruct, he or his heirs could lose the right 
on account of adverse possession by another, that is to 
say, limitation in the language of Indian law - The 
period of adverse possession as creating right or barring 
remedy was originally considered to be time immemo- 
rial or three generations It was reduced to thirty 
years, and later on, the most approved authorities con 
sidered twenty years as the legitimate time to perfect 
possession into prescriptive title The law of England 
as to acquisition of right by prescription passed 
through similar stages, until the period was reduced to 
twenty years, and quite recently to twelve years 

The right to enjoy the usufruct by the first occupier 
or his legal heirs became in course of time alienable It 
would seem that originally it was only heritable but not 
alienable, Vtjna7ieswara, in his well known commentary 
on the text of Yajnavalkya, expounded what was 
apparently in his days the idea as to non-alienability of 
land when it was occupied by the members of a joint 
family and was ancestral But the rival idea as to alien- 
ability was making its way, and Vijnaneswara himself 
admitted that right as exercisable under certain circums- 
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tancea Jtmut^ahana, however entirely discarded the 
theory of non alienability and according to him every 
owner of land if a male had the full nght to transfer 
the aame either by gift or sale The ^he prime 

source of Hindu law and the best means we have 
of knowing onginal Indian ideas on any subject — 
were slow to recognise the nght \oa will find in 
them texts in uhich the sages held that land once ac 
quircd was propert) which was for the benefit of all 
generations to come 

Mahoined*n« Such or nearly such were the pnnmpal jundical 
•jrtem theonct prevailing in India as regards ownership of 

Jorltpniderice. land In camc the Mahomedan conquerors about the 
beginning of the thirteenth century They had their 
own system of junspnidence which differed lo many 
respects from what they found to be m existence 
in India But their doctrines of fiscal system vttit o\ 
recent date Abu Haneefa and his two disciples Abu 
Yusoof and Mahamroad had done much to consolidate 
and give a turn to the theones and practices of the 
earlier Caliphs but considerable development \vas still 
needed When the followers of Mahomed establislied 
themselves in India they found that they were amongst a 
nation just as the Romans had found themselves 
amongst the Greeks The Hindus had a developed 
system of Jurisprudence nnd a contest both ns to 
theones and practices between the Hindu nnd Mnhome 
dan nations was almost Inevitable The result however 
has shewn that in the contest the Hindu pnnciples 
survived Akbar’s Hindu proclivities are espeaally 
well known Yajnavalkya' hasisaid that as soon as a 
country it brought under subjection the people ought 
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to be governed according to their own laws, manners 
and customs This is a well-approved rule of inter- 
national jurisprudence, and the Mahomedans, however 
much they hated any rules or principles except those 
laid down in the Koran, were compelled in India to accept, 
in many instances, the ancient Hindu principles They 
respected possession, and the strict rules applicable to 
infidels, according to their own jurists, were not applied 
to India The principle of Musalman Government was — 
“ If the Imam conquered a country by force of arms, he 
was at liberty to divide it among the Musalmans or he 
might leave it in the hands of the original proprietors, 
exacting from them a capitation tax called the ze^at 
and imposing a tribute upon their lands Icnowm as 
the khiraj The oosher {tithe) should be imposed 
only upon believers”^ According to this theory, the 
conqueror w'as considered as the proprietor of the 
land, and the doctrine of Abu Yusoof is that the khiraj 
should be levied as a punishment, the land being con- 
sidered as lapsed for infidelity The khiraj according 
to the Mahomedan doctrine varied wnth the nature of the 
land, detailed rules being laid down both by Abu Yusoof 
and Mahammad ® In India, however, no land was dis- 
tributed amongst the Musalmans Small portions might 
have been given to soldiers as jaigirs and aymas^ but 
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these were generally waste landg They levied the Uiraj 
and applied the theo^' of propnctorship of the king in 
the soil, but, as I shall presently show the khiraj was 
soon commuted Into money rent and, according to another 
theory of Mabomedan jurisprudence the commutation 
of a share of the produce into a fixed money rate took 
away the sovereign s proprietary right The practical 
result was the same as if the king was not the propnctor 
of the soil but was only entitled to rent When rent 

( was once fixed, there was no doctnne of increase from 
the unearned tncrement, and the sovereign's right was 
fixed for ever The customary rent which had prevailed 
under the Hindu kings was no doubt superseded A 
new custom in increased proportion was established, but 
th ere wa 8_Dothing like coropetition r ent 

The imposition of the khtraj did not deny the 
existence of property in land and take away the pro 
prietonhip of the cultivator HU nght was alienable 
and “ the lands cnltivatcd continued to be the property 
of the fahabitanta who might lawfully sell or otherwise 
dispose of them * The sovereign was entitled only 
to a share of the produce, which could be even as much 
as a half But m India the khtraj was never formally 
levied though an attempt was made to do so by Alla 
uddin Id the beginning of the fourteenth century 
When the sovereign a share of the produce was con 
verted into mon^ rent, the liability became personal, 
the cultivator having higher rights as regards the land 
itself In the words of the Fatxea Aium^n, * by (he 
imposition of the vfatifa khtraj the sovereign ceased 
to be a partner of the coUuator" No permission of 
the sovereign was required to validate alienation 
I have already adverted to the original Mahomedan 
doctrines ns to waste lands The first cultU-alor was the 
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proprietor in virtue of having brought the land into 
a state of cultivation”^ He was bound to pay only the 
tithe, and, under some circumstances, the tribute. Thus, 
on the whole, the Mahomedan principles of fiscal govern- 
ment did not practically vary from the Hindu. 

But causes other than the mere introduction of the 
Hanifite doctrines were at work to bring about the assi- 
milation of the Mahomedan to the previously existing 
Hindu systems of fiscal administration The Mahomedan 
conquest of India was never complete The battle 
field on the Caggar, where Pnthwiraj and his brave 
followers sacrificed themselves to the cause of inde- 
pendence, broke down the imperial power of the Hindus, 
and most of the small principalities, with which Nor- 
thern India was studded, yielded without struggle, and 
accepted the Mahomedan yoke agreeing to pay tribute 
It was not until the days of Akbar that any serious 
effort was made for the collection of the khtraj direct 
from the cultivators Even then the hereditary chiefs 
who had long ancestries to tell were not disturbed 
They got which provided for payment of nominal 

sums as rent {khtraj) The apathy and the carelessness of 
‘'the Nabobs brought about a system of non-interference 
with the internal management, whether fiscal or judi- 
cial, of the various provinces of the empire, and the 
Hindu Rajas or Zemindars, call them by what name you 
will, took the fullest advantage of their position Oppor- 
tunity was afforded for the progress and development of 
indigenous systems of thought, language, literature and 
law, unchecked and unfettered by Semitic influence 
It is a curious phenomenon in the history of the Indian 
people, a history which, I regret to say, has not yet 
been written, that, notwithstanding the alleged mis- 
government and tyrannical sway of the followers of the 
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Prophet m Ind\a, social and tchgions ideas, legal 
and philosophical conceptions of the Hindus and even 
some of the vernacular languages, made, dunng the 
centunes just preceding the nse of the Bntish power 
in India, an extraordinary progress without any enconr 
agement from the ruling power The enstoms, usage* 
and customary laws of the Musalman sovereigns made 
little or no impression on the people except at the 
capitals and large cities where only their inflnencc 
was most felt Both in Europe and m India the 
6fteenth century was a period of rapid changes and 
development in religion and literature not less m 
legal conceptions The changes in India were however 
not revolntionary and bloody as they were in Europe 
The Musalmans intolerant though they might be did*^ 
not persecute the Brabmanica] Hindu* or any of the 
vanons seels that sprung up in that century, -to the 
same extent as the Roman Catholics did the Protestants 
or the Protestants the Roman Catholics 

The Hindu Rajas and Zemindars though 'iheoreti 
^\\y they were merely collectors of land revenue had to 
mifldtr*. perform almost all the functions of the sovereign They 
heard and decided cases, civil and cnminal and enforced 
obedience to their decrees and sentences In the same 
way as sovereigns They had their onn law-officer* 
or Pandits The police administration was under them 
In fiscal matters their authority wai lupreme the inter 
forence by the ruling power being really few and far 
between The necessary result was the practical conti 
nuation of the old Hindu systems It wTis at this 
period that a number of glosses and commentaries oo 
the sutras were composed and published appa«nlly| 
(or the purpose of (aalitatiug the administration ofi 
justice, which gave fresh life to Indian legal conc«p-|^ 
tions The Hindu kingdoms in the Deccan notablyj 
Bijayanagar did much (or the revival and advancementj 
of SansWnl learning, lilcralutc and law 
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I shall close this lecture with a few words on the 
histor}' of the revenue settlements made under the 
Mahomedan rulers and on the advent of the British. 
Under the vigorous despotism of Allauddin Khiliid, an 
endeavour was made to increase the land tax (khiraj) 
and to exact it more vigorously, and settlement was, 
in some provinces, made with the cultivators direct 

Sher Shah,® a prince of consummate prudence and 

ability, introduced during his short reign many improve- 
ments in the civil government, and the settlement of 
land revenue nas one of them His son Selim Shah 
followed him and made some further improvements. 
Immediately after, followed a period of contest be- 
tween the Afghan and the Moghul The revenue systenl 
of Akbar is, however, celebrated for the benefits it con- 
ferred on India, though it was no new invention Akbar’s 
scheme Was to carry out the previous system into effect 
with greater precision and correctness “ It was,^’ to use 
the wor^s of a learned historian of India, “only a conti- 
nuation of a plan commenced by Sher Shah ’ ® 

I shall not detain you with a description of the reve- 
nue system of Akbar, known more generally as Raja 
Todar Mai's reform. You will find every thing that can 
be said with reference to this matter elaborately dealt 
with in the Tagore Lectures for 1874-75, and in almost 
all the bigger histones of India I need only add that 
Raja Tod ar Mai entirely ignored the distinction made 
]hy Adu Haneef a between Oosher a.nd K/nraj, between 
^Mahomedans and Hindus Instead of the sixth levied 
by Hindu Rajas, the rate was increased to a fourth, 
and occasionally to a third An average of ten years 
wafe taken, and the cultivators were allowed to pay 
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money rent The aettlement was nominally for ten 
yeart Bat there are reasons to believe that the settle 
ment was never completed in Bengal Many of the 
ancient Rajas of Bengal held out, and their lands were 
never measured or assessed They paid only Dominal 
tribute or revenue to the imperial excheqaer Raja 
Todar Mai, it is said had ignored the zemindars but 
those whom he had ignored in Bengal were few, and 
they were soon restored to power by the influence of 
arcumatances 

The nghts under Mahomedan Bctllement, of the class 
known as semindars and the nghts of the cultivators are 
matters of great importance as the pnnciples of the 
settlement of Land Revenue under the Anglo Indian 
Government are to a great extent baaed on them I 
propose to say a few words on the rights of the xemin 
dars later on The ngbts of the cultivators is a question 
of great difficulty The distinct revi\al, in the reign of 
Akbar, of the old Hindu system under his Hindu minis 
ter, would seem to imply a revival of the pnnciple which 
distinctly recognised the right of cultivators to hold on 
and enjoy the usufruct, and even to alienate and sub let 
It was, to all Intents and purposes a proprietary right 
subject to the payment of a definite share of the 
produce which since Raja Todar Mai s lettleraent, could 
be called customary rent Ejectment was unknown 
, except for non cultiiation or continuous non payment 
of rent Competition rent wan never thought of Tht 
vtry fact that airwabs or illegal cesses were now and 
then le\ led shews distinctly that the ray ats beUe^ ed that 
rent was fixed and unalterable except under >er) pfcu 
liar circumstances To use the words of the framers 
of the Regulation Code of 1793 — The ruling power 
was entitW to a share of the produce of every bigha 
of Jand***— not however as propnelor of the soil but as 
responsible for the protection afforded to the subject 


Piiimbirt to lU^Utlom XIX aixt XXW M of 179J. 
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The victory of the English army at Plassey estab- 
lished in Bengal the nominal vice-royalty of Mir J^ff^r 
and the actual sovereignty of a company of English 
merchants This company had, on the last day of the 
sixteenth century, obtained from Queen Elizabeth the 
exclusive liberty of trading in the East Indian seas, 
and were attracted to Surat and the other Malabar cities 
for the purchase of cloth and calico In those days, 
only three hundred years ago, India was, perhaps, 
the only country thit supplied the world with piece- 
goods Manchester has now practically taken the place 
of Indian cotton manufacturing cities These merchants 
were bent only upon commercial aggrandisement, and 
had, until the year 1757, little to do, in Bengal, with 
the government of a nation, its laws or customs An 
accident, however, made them the rulers of a people 
dissimilar from themselves in almost every respect 
On the 12th August 1765, they were compelled under 
peculiar circumstances to obtain a formal recognition 
of their title as Dewan of the titular Emperor of 
Delhi, on an agreement to pay an annual sum of 
twenty-six lacs as revenue of Bengal, Behar and 
Orissa They knew not at the time what to do for the 
proper administration of justice, and were, therefore, 
compelled to introduce in India a system of juris- 
prudence with rules of piocedure and notions of pro- 
prietary right, which may well be characterised as a 
parody of what they then had in “England. There was 
also another disturbing influence at work at the same 
time Having obtained the Dewany from the Great 
Moghul, they thought that they should follow the Musal- 
man system From the Mahomedan financial system, 
therefore, they claimed the inheritance of a right to 
seize upon an unduly large portion of the gross produce, 
and coupled the same with their own doctrine of the pro- 
prietary right of the sovereign by reason of conquest 
The period of nearly seven years from the grant of the 
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Dewany wfla one of utter darkness/ eapetially on 
account of the double government — the Dewany of the 
English and the Nizaniat of the Nabob of Morsidabad 
The tomplicationa resulting from the operation of dis 
sinjiUr I may «ay inconsistent fiscal systems brought 
about a state of things which may be said to be 
chaotic. fThc greed of the Board of Directors of tbe 
East India Company and the no less greed of their ser 
vants ib Bengal together with the impoverishment and 
depopulation caused by the ternble calamity of 1770, 
made cohfuaion worse confounded Under such circura 
stances the Bntish Parliament Interfered * but even the 
genius of Warren Hastings was not sufficient to bnng 
order oUt of chaos 

The English in India atarted with tbe assumption that 
all the soil belonged in absolute property to the sove 
reign and that all private property in land existed by his 
sufferance • This was os we have seen tbe doctrine 
of Abu Haneefa and accorded ivitb the English theory 
that ‘ the prepnetas or actual ownership of the land 
always resided in tbe sovereign ’ * The existence of 
private property m tend which is tbe fandamenta) doc 
trine of Hindu jurisprudence and which as we have 
seen c\en the Mahomedan government Inlndia did not 
put out of sight was cntirelv Ignored With this idea the 
Gn^f'rnmrn* -• 1793 transferred In perpetuity a \*ast 
and then unmeasured quantity of land to h class ol 
men u ho were and ay© Icoounas eemt/tdars and tbe 
property^in the soil was formally declared to be vested 
In (hem * The remaining quantity of land cultivated 
or waste continued to be the property of the state 


13 Geo. Ill e. 63, 
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Taking this theory of proprietary right as the basis, 
the subject of these lectures may be broadly divided 
under the following heads viz — 

1 ' Khds Mahals 

2 Revenue-free Estates 

3 Permanently and Temporarily settled Estates 

4 Intermediate Tenures 

5 Raiyati Holdings 
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KHAS MAHXL5 

' ^Kh4 x Mahi l la an estate in the private possess ion 
of the uovemraent as proprietor * Waste lands not 


\ncludecl within the area of 

any permanently settled 

9Staie, islands thrown up id 

larec navigable fivers 

Resumed revenue free lands, and settled estates which 

have lapsed to Government are included within this 
definition \n the Bengal Tenancy Act (VIII of 188O 

Government Lhis mah^ls are "estates”'^, and the 

Government is a propnetor 

owTiiDg estates * The 

GpVtiratnCITl'n AlBd landlord 

' like other landholders * 


alculU the metropolis of India 
deserves our first aUcDtioti Al Ibe aaie oi the uewany 
lath August 1765) the East India Company held by 
i^rchase the taluqdari^ nght of Calcutta and of the ad 
'Mcnt villages Sutanati and Gobindpur subject to an 
lannual payment of Rs 1195 as revenue to the Great 
IMoghut The purchase was made in 1698 The land s 
Ipf these three villages were partly occupied the 
'^nV hlit the major parT was held bv tenants _y.iiQ^iljd 


^ot to the Company as tglugd ar 

The ground rent pay abl^o the East India Compan> Is 
^revenue* AMthmJhc meaning of 21 George HI c. 70 and 
"ThFSupreme Court had no power to interfere n ilh its as 


Field • Ir.fK>dtK*»loa to IH* Rrtatillofl ot tlw D«n£al Cod p 4» 
See. ^ S«b*S*c (1) 

See. 5 Sib-Set. (f) 

See. 3- Sob.See, (4I 

* Aft \XMI et idyj tod Aft Will d jSj& 
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isessment and collection/ and the High Court in its Or- 
dinary Original Civil jurisdiction has likewise no power 
in these matters. 

There were a good many revenue-free tenures in 
Calcutta, and lands held exempt from assessment for sixty 
^^years were declared by the Act of 1850^ valid lakhiraj 
revenue-paying holdings in Calcutta are est ates in 
yie ordinary significance attached to th e word The 
provisions of Be ngal Act VII of 1876 — th e Land Regis - 
tration Act — have been applied to all holdings, revenue - 
paying as well as revenue-free, though most of th e 
pther incidents of estates in the inofussil do not hold 
| 5,s regards them It is said that there are about ten'^ 
thousand holdings or estates in Calcutta The Govern- 
ment-claim for land-revenue has priority over all other 
claims on the land,^ and the amount is levi^^le by distress, 
the period of limitation being six^^years ^ ‘^he Govern- 
^ment has no proprietary right in these holdings , the 
right is simply to receive fixed sums as revenue or quit- 
rent The proprietary right is in the holders The 
[tenure of land is of the nature of free-hold, and though 
Ipottahs are often taken from the Collector of Calcutta, 

I they are not considered as muniments of title ® 

It IS curious to find that such of the lands in Calcutta 
as were assessable, but bad not been assessed befote, 
were declared assessable at the rate of t hree annas per'' 
cottah, that is to say, three rupees and twelve annas per 
bigha ° This low rate of revenue would seem to be sur- 
prising to any one familiar with the assessment of land 
revenue in other parts of Bengal , but land revenue or 
land tax is very low in England, and Calcutta had the ^ 
advantage of being governed under the rules and princi- 
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system 


Rate of 
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' Aa X XIII of 1 850. Sec 12 Aa XXIII 1850, Sec 2 

» Aa XXIII iS^o, Sec 6 Aa XXIII 1850, Sec 7 

’ Gardiner v Fell, i M I A 299 , Freeman v Fairlie, i M I A 305 
® Aa XXIII of 1850, STc 2 

E 



54 


KHXfi UAHIlS. 


^les that prevailed m England before the passing of the 
Regulating Act of 1773 ' 

Sounoty After the battle of Plasacy Mir j£fFir granted a 

sanad for the free tenure of these v’lllages and sir 
hnndrcd yards of land without the Maharatta ditch 
The rents of these mouras nere forgiven Later 
on and in the year 1778 the Company transferred to 
jfMaharajah Nobo Kisscn of Sovabazar, in the lo^n of 
yPaJcutta the taluqdari nght of Sutanuty firing the annual 
^ent at Sicca Rs 1337 

locttieTsu o! holdinga in taluq Sutanuty, which form nearly 

tfttanqr jjtwo-fifths of the town, are generally rent free The rent 
paying holdings which have existed from before the year 
1778 are all permanent, hereditary and transferable 
The rent charge Is so small that it may be said to be 
nominal The rent is realisable by suits in the Calcutta 
Court of Small Causes provided the amount does not 
exceed its pecnniary limits The taluqdars of Sutanuty 
^bave not by the terms of the grant, the right to demand 
or receive a larger amount of rent than " what has been 
cnstomanly rtxewed via Rt- 3 ta as per bigha' By 
the terms of the grant the power of enhancing rent 
beyond that limit was taken away But thfs restnction 
to enhancemeot can only apply to lands l ^cld^ under 
taluqdari ngh t 

Iniiare*. ^ mention some of the peculiarities In the 

law relating to landlord and tenant in Calcutta — 1 mean 
the part of the town which Is wnlhin the Ordinary 
Original Jurisdiction of the High Court • The rules of 
law laid down in ihc Indian Contract Act (f\of tS‘^ 3 ) 
and the Transfer of Property Act (IV of tSSa) roust 
now regulate the gcncnl incidents of tenancy In 
Calcutta The several Tenancy Acts passed for the 
Bengal Provinces have no application here In the 

13 Geo. HI c. C3 

* Fof tb« pf ptlcmita • e Pfoel nvjUon try Itn CortfW 
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absence of express contract or any provision in the 
Contract and Transfer of Property Acts, the High Court 
lias to apply the Hindu Law in the case of Hindus, the 
Mahomedan Law in the case of Mahointdans, and the 
principles of justice, equity and good conscience wdilch, 
according to the majority of the English Judges who pre- 
side over our superior courts and the English lawyers wdio 
practise there, are ihc'rulcs of English l.iw with almost 
imperceptible \ariations Section 17 of 2 1 Geo III C 70 
provided that “ rents and all matters of contract 
and dealing bctw’een part}' and party shall be determined, 
in the case of Mahomedans, by the'laws and usages of 
Mahomedans, and in the case of Gentoos, by the laws and 
usages of Gentoos Until the passing of the Indian 
Contract Act and the Transfer of Property Act, the 
Supreme Court, and then the High Court in its Ordinary 
Original Jurisdiction w'cre bound to act in.^all cases 
according to the direction given in the statute of 21 
George III , but for causes, which are not far to seek, the; 
law applied was the English law, except in rare cases. 
In Russick La 1 1 Mudduck v Lake Nath Kiiimokar^ the' 
plaintiff had been ejected by a decree of the Calcutta Court 
of Small Causes from the land held by him as a tenant 
under the defendant, and claimed to be allowed to pull 
dowm and remove the buildings erected thereon by 
^himself or his predecessors in title, or in the alternative, 
to be paid compensation in respect of them Wilson J 
applied to the case the doctrine of Hindu law as 
expounded in the judgment of the Full Bench in In 7 e 
Thakoor Chander Paraniamcky^ declining to apply, as 
amongst Hindus in Calcutta, the English maxim quic- 
qutd plantatiir solo solo cedit "In a latec case,'*^ how- 
ever, the Calcutta High Court threw considerable doubt 

' See also Letters Patent of 1865, Sec 19 

" I L R_S_Cal 688 => B L R Sup Vol 59S, 

* Juggut Mohini V Dwarkanath I L R ^8 Cal 582 See also 
Jeshwada Bai v Ram Chandra I L R 18 Bom 66 
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both aa to what the true rule of Hindu law 13 and its 
applicability to the town of Calcutta The learned 
judges who decided the latter case were of opinion that 
the texts of Hindu law referred to in In re Thakoor 
Chunder Paramamck did not lay down any rule as to 
substantial structures 

Hot*, Huts come within the definition of immovable 

property ' In Nattu hUah v Hand Ram • a Full 
Bench of the Calcutta High Court held that they were 
not saleable in execubon of a decree of a Small Cause 
Court and in Kally Parsad Sing v Hoclas Chttnd * 
the High Court following the Full Bench decfsion came 
to the conclusion that tiled hats were not “goods and 
chattelfl ' and could not therefore be taken in execu 
Uon of a decree of the Calcutta Court of Small 
Causes But the nght of ft tenant to remove bled huts 
^ built by himself was recogoixed and in Parhutty Beaah 
V Wocttta Tara Dabee * Mocphersoo J was of opinion 
^ that a tenant of land m Calcutta was entitled by custom 
to remove huts. This was rather anomalous The 
legislature had to mlerfere and section a8 of the 
Presideocj Small Cause Court Act* provides that huts 
which are removable at the termination of the tenancy 
should be deemed to be movable property Ti^l^ huts are 
thus saleable in execution of decrees of the Small Cause 
Courts at the Presidencies 

^•prerid«"er SmoW Couse Courts constituted under Act \V 

Sm»ll C Qt« of 1883 have other special powers in cases be 
C«rt*. tween landlord and tenant which arc not possessed 
by similar courts in the molTusll Rent for land Is 
recoverable b) suit if the amount does not exceed the 
Courts pecuniary jurisdiction though such suits ore not 
cognizable by the mofTusil Smill Cause Courts * Suits 

Aftl of 186a. 8 b LR,joa, 

10 0 L,R,44B, 14 D L. R,»i 
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for ejectment of tenants and persons holding land by 
permission may, under the procedure laid down in chap- 
ter VII, be instituted in these Presidency Courts, pro- 
\ided the annual \a1uc of the property docs not cveeed 
one thousand rupees. Distress for rent is also allowed ^ 

The district now known as the Tw'cnty-four Per- The Twenty- 
ganahs, as it contains twcnt)-four perganahs or local divi- 
sions, came to be held as a /emindan granted by the 
Nawab, but except th e f iltj^-fiie M ila ges or Dihi Panchan-'^ 
rmgrmp,tJ[ie_districL of Twenty-four Perganahs w’as never 
dealt with as a k hds mahiU It was, as w’e shall presently 
see, permanently settled m 1793, the tract of jungle- 
land known as the Sunderbands excepted 

Mir Kasim w’hen made the Nawmb, the feeble Mir Burdwanand'^ 
Jdffdr having been deposed, granted in 1760 the three 
districts of Burdwan, Midnapur and Chittagong to the 
Company as a cession for the support of the army , but 
the Company allow'cd the zemindars to collect the re- 
venue as before, and these districts w'cre permanently 
settled along with the rest of the province, so that 
the districts of Tw'enty four Perganahs, Burdw^an 
(which in those days included the district of Hughly), 

Midnapur and the cultivated portions of Chittagong, 
though acquired earlier than 1765, were considered since 
the date of the Dew'any to be covered by the Imperial 
sanad 

The Dihi Panchannagram wms acquired by the DiHj Pnn- 
ICompany in the year 1757 in taluqdari right, and channagram 
has continued to be in the direct possession of the 
(Government without the intervention of a zemindar. 

^ Readers of Indian History must be familiar with the 
facts connected with the grant of these fifty-five villages 
by Mir J^ffdr and the pension to Lord Clive, and tjie 
charge subsequently brought against him on the ground 
of his accepting the pension 


> Aa XV of 1882, ch VIII 



KHits UAHXlS 


E 

holdings in Dihi Panchannagram ace not all 
tMaaatgnm. rent paving A good many of them are rent free 
The nght of the Government to these holdings and the 
relationship between the Government and the land 
holders may well be expressed m the words of the'^ 
Judicial Committee of the Pnvy Council m the case 
of Giinga Gobittd Mundal v The Collector of the 
Twenty four Per^analts'^ Speaking of nght to the land 
in dispute in the case and the word properly in 
land as used by the High Court, their Lordships say — 
By the word property is here evidently meant ab 
’ solute ownership, though it may be by a grant (com the 
‘Blast India Company as the lemindars of the Twent) four 
Pergunnahs The wellknown cases of Gardner v Fell 
* Freeman 'i Fairtte{\ Mooreftlnd App Cases pp 
399 and 305), and the observations of Lord Lyndhurst 
10 the latter case on the subject of Pottaks exclude 
any supposition that such absolute ownership of lands 
by pnvate persons could not exist at that time in that 
part of India as against any claim of the Government 
to possession of the lands In the Utter case hii 
Lordship terms ‘ the rent ' a jiimmn or tribute and 
says ’ the Pottah therefore proves no part of the title, 
it 15 the conveyance that gives parties a nght to claim 
the Pottah The Pottah is evidence of title If there 
were anythingin the nature of the title of the Govern 
ment to lands in the Twenty four Pergunnahs, or any 
usage or custom in force (here which gave a less per 
manenl Interest to the possessors of proprietary right 
some authority for or some evidence of such a variation 
from and limitation of the general law should have 
been adduced to their Lordships Their Lordships 
themselves arc aware of nothing to lake these titles 
out of the operation of the pnnciples established by 
the cases above referred to * * * T^e interest of the 

n M I A 545 *<^,7 " R r C 31 
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‘ person in possession is not a limited but an absolute 
' interest , the title to the lands is one inheritance, the 
‘ title to the kliiraj or rent is another Though these 
‘ lands are treated as part of the khds-mahdls yet there 
‘ IS no proof in this case of any relation of landlord and 
‘ tenant ever existing between Johnson and the Govern- 
‘ ment , Johnson appeals to have been the absolute 
‘owner, and no reversion to have existed in the Govern- 
‘ ment It is not the case of a lease at all, still'less of a 
‘ lease of temporary duration , it is the case of an abso- 
‘ lute ownership of the lands , and the title of the Govern- 
‘ ment rather resembles a seignory than that of a lessor 
‘ with a reversion * * * There is no relation of Land- 
‘ lord and tenant in such a case between the Govern- 
‘ ment and the owner of the lands, who is the landlord, 

‘ and not a The Government has a title to the 

* rent ory«wm<z By whatever name it be called, the 
‘ right and title is to the rent substantially , it does 
‘ not include a right to the possession of the lands, 

‘ though such a right might arise by forfeiture, or extinc- 
‘ tion of the ownership ” 

On the 17th March 1824, the Dutch settlements lof The Dutch 

~ ' — settlements 


of 1825, the town of Chinsura was annexed and made 
a part of Zillah Hughly, and the other factories were 
annexed to the districts in which they werej situated 
C hinsurah is also a khds inahd l The rent of the hold- 
ings IS fixed in perpetuity, the rates fixed being those 
which were prevalent when the Dutch acquired it from 
the Moghul government The Government order 
|dated the 21st August 1828 lays down, ‘‘the sanads 
or pottahs granted by the Dutch government should 
be maintained, and that long possession should be 
considered to constitute a good title The hold- 
ings in Chinsurah are now permanent except a few 


^cca, Fulta, Patna and Balasore and the town o 
^lunsurah were acquired from the Dutch governmen t 
rhey were ceded in perpetuity By Regulation tXVII' 
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udsetticd, cohcealed or wastelands, which however are 
Sw^purand maignificant Serampur and Bar^aga r were acquired 
acqul^from Danish government in 1^5 These are also 

mahdl s, the holdings being generally permanent 
hereditary and transferable like the holdings in Calcutta 
Panchannagram and Chinsurab These holdings are 
^enures within the meaning of Act VII (B C ) of 1868 
and rent is recoverable practically as revenue under^ 
the procedure laid down in that Act and Act XI of 1859 
to which I shall draw your more particular attention 
plater on Secti on 195 of the Bengal Tenancy Act 
(\IIIof 1885} ctcludea from the operation of the Act 
ithe right of the Government to realise rent of khis 
(mahil lands under these Ads and the Public Demands 
Recovery Act (VII of 1880) The holdings arc frcquentl) 
subdivided aod the rent apportioned, so that each of 
these divisions may become a tenure by itself It must 
be remembered that khese holding* or tenure* ore not*^ 
jcoualdered to be permanently settled estates though m 
I their incidents they very much resemble such estates 
The property of the holders 1 * ol the same nature ns 
It IS in Calcutta and Diht Panchannagram 

The iAds makdh in which the Govern ment claims 
proprietary right properly so called, may be divided into 
the following clasic* — 

OtbefKt** I Waste lands brought under cultivation since 

MthiU. 1793 such a* i/aiabad, /V^a^gd, 7 au/?r and Patff/thiuii 

lands and not included in any RC^tlcd estate 

11 Lands not permanentU or tcmpomnly settled 
Including resumed rc\enuc free land* hpsed and for 
feited estates and Wind eburs 

HI Temporarily settled estates including Onsw 
^nd the Sunderbunds 
IV Forest land* 

RwtnpUoo In the year the alleniion o| the government 

ReyoUiloo*. drawn to lands which were not included at the 
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period of the Decennial Settlement within the limits of 
the settled estates The tract of land known as the 
Sunderbunds and the cJmrs or islands formed since the 
Decennial Settlement and other halahad (newly culti- 
vated) lands, patitabadi and jiingle-hui t taluqs were dealt 
with in section 3 of Regulation II of 1819, but all waste 
lands included within the ascertained boundaries of 
[ permanently settled estates were left expressly unaffect- 
I ed by clause i, section 31 of the Regulation There 
•^vere lands possessed by zemindars over and above what 
were originally included in the settlement, and such 
lands are called taujir , but nothing was definitely done 
until the year i828_when Regulation III of that year was 
passed By the rules framed under that Regulation 
tmifir lands were especially dealt with, and officers were 
appointed to look after and settle them Newchurs 
and jungle lands were declared to be the absolute pro- 
perty and at the disposal of the Government Some 
portions of these lands were, aftei settlement of rent 
under the rules laid down by Regulation VII of 1822, 
formed into permanently settled estates, but large tracts 
of land newly reclaimed still continue to be Government 
property as khds inahdls 

^large portion of the district of Chittagong was in 
1793 covereo witn jungle, the clearances being chielTy j 
^ the level plain s By the year 1764 all the occupied 
lands had been measured, and when the Permanent 
Settlement of 1793 was concluded, it covered only 
the measured lands as they stood in 1764 Alllan^' 
cultivated subsequent to that period are locally spoken 
of as noahad (newly cultivated) Re gula tion III of 1828 
declared the absolute right of the . G overnment to thes e 
^oabad land s They were assessed with revenue, and 
as new lands were brought under cultivation, fresh 
assessments were made Between the years 1841 and 
1848 all the noabad lands were surveyed, whether held 
by squatters, or taken by encroachment by the original 


Noabad lands 
and taluqs in 
Chittagong 



4 * 


khXs uahAls. 


imtnas c 
hltUcoeC 


settlers known as tarafdars The lands of the 
: estates formed in 1793 were defined and separated, and 
the noabad lands were made separate taluqs bnt a 
large number was placed directly under the Collector and 
put under khds management. The noabad toluqdars ar^ 
Tenure holders entitled to retain possession on the terms 
of their leases The settlement made in 1848 was for 
fifty years for lands fully cultivated, and for twenty five 
years for other lands There was also in Chittagong 
a large number of small grants called jnngleburi 
flTius the district of Chittagong contains a very large 
pumber of little estates talnqs and jtinglcburi hold 
*ing8, each with a kind of propnetary nght different from 
that of the adjomiag land and complications m cases 
brought before courts of justice are neccssanly great. 
Old permanently settled lands noabad taluqs, resumed 
lakbiraj holdings assessed from time to time and lands 
temporanly settled are so intermixed with each other 
that lawyers and judges feel the greatest difficulty In 
solving intricate problems of fact and law as regards 
them The repeated measurements and assessments 
made by the Government have however to a certain 
extent brought things into order The cases of raiyats 
holding lands under tarafdars or new seltleraent 
holders of noabad lands are rare. These parcels, being 
small are generally held and cultivated by hired 
labourers, but where there arc raiyats the resumption 
and settlement do not a^ect the nght of the cultlv'ators 
who are protected* 

The Hill tracts of Chittagong were removed from 
the operation of the general Regulations by Acts 
XXII of i860 and IV (B C) of 1863 B> the 
forest laws a large part of these tracts is rc 
served forest The chiefs of the hills paid ongi 
^nally a tnbulc known as kdpd t (cotton) Cultivation 
IS still shifting Some portions arc permanently settled 

MIoroDottT Taheetsoj C \ N R. (Afl X) p 13 


SCHEDULED DISTRICTS 


43 


but a larger portion mnhdl, in which settlers are 

being gradually introduced 

Tlie h ill lands of Bhagnlp ur arc mentioned in Regu- 
lation IX of 1825 ^ This tract of country did not form 
part of any permanently settled estate and was inhabited 
by the aboriginal inhabitants, mostly Santhals The 
S anthal Perga nahs now include this tract A part only 
of the Santhal Perganahs, the plain, was permanently 
settled, namely, the part lying by the river side near 
Rajmahal, but the hill tracts in the interior were not 
measured or surveyed, nor was any attempt made to 
bring the people under regular control until the year 
1855 when Act >^XV 1 I was passed As early as 1780, 
the tract knoun as t he Daman-t'loh was withdrawn 
from the general settlement But there was practi- 

cally no settlement of any kind, the Government 
having only a theoretical right The pahai tas cultivated 

t and by the system kno\\ n as “j^" or shifting cultiva- 
ion By Acts XXXVII of 1855 and X of 1857, 
lands of Bhagalpur and Birbhoom and the Daman-ukoh 
were removed from the operation of the Regulations 
and Acts then in force in the Bengal Presidency, as 
these were considered to be unsuitable to the Santhals 
“ij^he permanently settled estates and patm ta luqs were 
not touched by those Acts, and their incidents continued 
to be the s ame as before, but other portions of t he 
(^strict, thus formed, began to be dealt with as khds 
i^ahal. Regulation of 1872 of the Bengal Code is 
i ^w the banthal t^erganah ^ttlement Regulati on " 

In the Chotanagpur Division there are large Govern- 
(iDent estates, and the P alamow Subdivision is a 
%nakdl temporarily se ttled The Government, as usual 
in all khds makdls^ claims absolute proprietary right. 
Lands are never sold for arrears of revenue, and all sales 


Hill lands of 
Bhagalpur 


Santhal 

Perganahs 


Chotanagpur 
& Palamow. 


* Reg IX of 1825, Sec .2, cl 3 

* Reg ni of 1872 , Ram Charan Sing ® Dhatun Sing I L R. 
18 Cal 146 
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or mortgages of land require the sanction of the Com 
missioner 

The Bhutan Doars are parts of Jalpaigun and 
were acquired in 1870 In that year the country was 
settled for ten years The settlement was with the 
occupants called jotedars The jotes are saleable for 
arrears of revenue 

Large tracts of land m Darjiling are dealt wrth 
as waste land There ore settlements with jotedars 
for terms varying from five to thirty years The 
clearances however, are few The government has 
appropriated large tracts for cinchona cultivation 
'Some parts are held by mahatdars who are considered 
to be proprietors but they pay revenue Some portions 
generally used for tea gardens are held in fee simple ' 
or as revenue free holdings the right of the Govern 
ment to rent having been sold 

Angul was formerl) a Tributary State The Chief 
rebelled and was deposed in 1847 and the State was 
confiscated The settlement is with the raiyats direct?^ 
though rent is realised through village headmen 

Khurda comprises nearly a half of the distnct of 
Pun Until 1837 it was settled malialrcart ot\ rough 
estimates the persons admitted to engagement being 
called Sarbarakars Ratyatscari settlement was made in 
1837 The raij'ats holdings under the recent settlement 
for 15 years arr gencrall) small Rent is still collected 
through Sarbarakars 

The settlement and adjustment of rent of these ibis 
tnahils were regulated b} the procedure laid down In 
Regulation VJI of 1822 That Regulation was passed 
for the Ceded and Conquered Pro\incc5 in CultacL and 
the Perganah of Putta^pore but its operation was 
extended to the other provinces of the Bengal Preil 
dcncy by Regulation l\ of 182 5 Tlie main object of 
the Regulation was to rcNi^c, “through the agency of the ^ 
Collectors or Settlement Officers the jumma payable 10 
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Government after a full enquiry into and careful 
settlement of the rights and interests of all classes 
connected with the land”^ The framers of the Regula- 
tion further declared that ‘^a moderate assessment being 
equally conducive to the true interests of Govern- 
ment and to the well-being of its subjects, it is the wish 
and the intention of Government that in revising the 
existing settlement, the efforts of the revenue officers 
should chiefly be directed, not to any general or exten- 
sive enhancement of the jumma, but to the object of 
equalizing the public burthen” " This was a very laud- 
able desire on the part of the State, but we know how 
the Regulation has worked The cases of Khurda, 

Midnapur, Chittagong and Poosa raiyats are not ex- 
amples of moderation in the assertion of the absolute 
proprietary right of the sovereign 

The Settlement Officer under the Regulation, who is Jummabandi 
either a Deputy Collector or a Sub-Deputy Collector, 
must give notices^ to the raiyats and all persons inter- 
ested ’n the settlement, and then proceed to make the 
necessary enquiries and prepare c/ntiasand juimnabandis 
or rent-rolls Clause i of section ix declares jumma- 
bandi to be final for all practical purposes, “until dis- 
tinctly altered after full investigation in a regular suit” 

These chittas and jumm abandis and the maps prepared 
by settlement officers are , however, not public documen ts 
within the meaning of section 74 of the Indian Evidence 
Act (I of 1872) They are records prepared by those 
officers in their executive capacity for the private pur- 
poses of the Government ^ A contrary view was taken by 
Justice LS Jackson in Taru P attar v Avinas Chandra 


' Preamble to Reg VII of 1822 
® Preamble to Reg VII of 1822 
^ Syed Shah 1/ Durga, 22 W R 455 
Junmaijoy v Dwarka Nath I L R 5 Cal 287 , Ramchandra 1 } 
Bangsidhari I L R 9 Cal 741 , Akshoy « Shyama Charan- I L R 
16 Cal 586 , Kanto Prashad v Jagat Chandra I L R 23 Cal 335 
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Dutt He said that the “act of a Deputy Collector in 
making a aettleraent or enquiry under Regulation VII of 
1822 IS that of a public offi‘*er whether it be judicial or 
executive probably it partakes of both characters 
But this view was not accepted as correct in the 
later cases Garth C J went further and held that 
maps and plans prepared by the Collector for the pur 
poses of settlement of rent would be no evidence* under 
section 83 of the Act 

As regards the holder of a resumed invalid lakhiraj 
land within a khds mahdl the rent assessed is binding 
nntil the assessment is set aside or abated ® The raiyats, 
however, are not bound unless they assent, or the pro 
visions of the law as to enhancement of rent arc com 
plied with * This is a necessary consequence of the 
Government being considered as a pnvate propnctor in 
the districts to which the Bengal Tenancy Act applies 

In the year 1828 Ret ^lalion IV w as passed for ex 
tending the powers exercised by Collectors under Regula 
tion VII of 1822 and for controland revision by the Boarc 
of Revenue but the requirements of the law ns laic 
down by these Regulations were nerer earned out satis 
factonly Considerable difficulty was felt in “ascerlaininf 
theamountofthe jumma payable by raiyats in any raabd! 
under settlement, on an ascertainment of the quantity 
and \'alueof actual produce or on a companion between 
the cost of production and value of produce • The 
pnncjple which was laid down in the prcMOut Regula 
tions and which was then understood to be the only 


T«ni» AtIoh I UR-4C»1 79 

* Ramctuddni » DiottUhiri L t«. R _9 C »1 741 

* ttanpraud v Sfamipras^J t W R- (Aft 107 

Tht N«lm * R^ml I 6, \N R. (Aft X)5i D ^1 * 

* Rajkomir 16 R, IS31 EiUTefalU » NatukwiMr JO W fL 
S07 I Ledll T Doors wo»re3l \\ R>4ioj ReinjdJla » McAlpI* 

23 \V R. S4o ! Aktboy r Sby»m» Ckmn I L R ifi C>l 5^ 

‘ RrjoUlloi* 1\ jrf ifljj. **«. J 
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correcl theory of rent and was generally accepted by 
European economists, was declared by this Regulation 
to be inapplicable, as it certainly was, to the Indian 
people ' The principle of asbessment based on cu s- 
tomary rent, if 1 may u^e that evpression, was ado pted 
This basis of calculation was the rate of the rent ac- 
tually paid by a large class of tenants, or the rent paid 
for land of similar description and under similar 
circumstances in places adjacent But the principle 
was not long adhered to , and the value and ca pabilities 
of land be gan again to be taken into consideration 
since iS'^ v 

The powers conferred by the Regulation Laws upon 
settlement officers were considered insufficient, and in 
the year 1878, an Act was passed by the Bengal Legis- 
lature “ to define and limit the powers of settlement ment Afts 
officers with respect to enhancement of rent This 
Act was, however, soon repealed, and in the following 
year, an Act^ was passed which is still the law in all the 
Regulation 'Proyjnces-uot- touched _upon by the Bengal 
Tenancy, Act of 1885. I shall have to deal later on 
with the details of the system of enhancement prescribed 
by this Act and the corresponding Acts I may notice 
here one peculiarity as to the power of the settlement 
officers, namely, that jiimniabandis prepared by them 
are final after publication, unless contested* in ci\il suits 
instituted within four months,^ and unless it be proved 
”Hy the raiyat that the enhancement was not in accord- 
ance with the Act ® This is a burden which it is always 
difficult for raiyats to discharge There is no presump- 
tion that the rent previously paid was fair and equit- 
able, a presumption that all civilized legislation ought' 




v/ 


' Reg IX of 1833, Sec 2 
* Aa III (B C ) of 1878 
" Aa VIII (B C ) of 1870 
^ Aa VIII (B C ) of 1879, Sec 15 
® Aa VUI (B C ) of 1879, Secs, 9 and 10, 
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to recognise,^ The Bengal Act of 1879 has non- been 
jrepealed in the Regulation Provinces under the Lieute 
|nant Governor of Bengal except Onssa “ The Local 
Government may with the sanction of the Governor 
General m Council extend, by notification in the offiaal 
BtDpii Tea Gazette, the whole or any portio n of the Bengal Tenancy 
*^^^^j***^ Act to the Division of Onssa or any part thereof and 
chapter X of the Act has been extended by a notification 
The Settlement Regulations are however, in force 
throughout the territory under the Ucutenant Governor 
except the Scheduled Distnets as defined in Act \ 1 V of 
1874 Section 195 clause (a) of the Bengal Tenancy Act 
lays down that nothing in that “Act shall affect the powers 
and duties of Settlement Ofheers as defined by any law not 
expressly repealed by the Act Regulation Vll of 1823 
and the Regulations modifying the same ha>e not been 
expressly repealed by the Bengal Tenanc) Act though 
for all practical purposes and to avoid complexity the 
rules of law and procedure laid down in chapter \ of that 
Act about the record of rights and settlement of rent are 
adopted e\en in the JtAds mahils In the Schedolcd 
Distnets there are special Jaws in force for land revenue 
administration \ou will find them collected in chapter i 
of the Settlement Manual of the Board of Revenue 
I ought here to add that b> the terms of section 14 
of Regulation VII of 1813 the assessment made by the 
Collector and confirmed by the Board of Revenue is 
Au {ifmi-n t final as to the amount except as to agncultural ra!)ats 
final In some yiie evil courts have no power to question it only 
****** the right to assess may be questioned * 

’ AA \rn (acj of 18^ Sec. 151 Aft Mil cJ if^i See. rj 
Sec. 104, ■nl^.tee. 31 l«ar v HUN W R. Sp \ oL 131 j rerle* 
fWrfi38| andaeoilUy 350. «• " R Sp, \oL.i^i TlaVora«l » 
nijjewcr jW R. <AftX)ip. *c B L. R- F R soji Um«k»«lo* 
Srlksnta 31 \\ R, loSj HUUt Jeadar 1 tV R 3 
• AaMIlof tS^sSec I 

Bfjr Ml of lS». See. XII 1 Ram CHirvd » GOT»ra«reat 6 Ct R. 
365 Scctctiryv Fahomldjoalto I L. R. 17 CiL 390. 
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The Commi'-sionerhliip of As‘>am inchuiing S3’ihel Assam 
IS, since the year 1874, unOcr a separate administration 
The whole forms a Scheduled District under Act XIV 
of 1S74, and the Statute 33 Vic cap 3 applies to it. 

A part of the country, namely, the tract at the north foot 
of the hills in Goalpara, is regarded as permanently 
settled, but the rest is Go\ernmcnt property The 
Settlement Regulations of the Bengal Code, supplemented 
by rules framed by Government, are now' in force in 
Assam ^ 

By the operation of the Resumption Regulations, Resumed 
large quantities of land wnthin the ambit of the perma- 
nently settled estates of Bengal and Bchar came to be in 
the direct possession of Government Many of these 
w'ere, according to the practice and procedure that prevail- 
ed before 1871, permanently settled, but in that year 
certain geneial rules w'ere framed by wdiich the 
revenue officers were required to lease them out on 
temporary settlements They are very seldom, if ever, 
kept under management During the period 

of settlement, these resumed lands are necessarily sub 
jected to the law's in force w’lth respect to such estates, 
and revenue is settled under Regulations VII of 1822, 

IX of 1825 and IX of 1833 and Act VIII (B C ) of 1879 
I shall revert to this subject later on, when I deal with 
the Resumption Regulations. 

It not unfrequently happens that there are no pur- purchased 
chasers of estates put up to for arrears of revenue If the reheat 

I I CQ £SLRt0S 

gross assets of an estate are reduced by diluvion,or depop- 
ulation on account of epidemics, famine or inundations in 
successive years, so that there may be no purchasers, the 
Collector is authorised to purchase on behalf of Gov- 
ernment In such a case the acquisition is subject to the 
provisions of Act XI of 1859 ^ Instances of escheated or 
forfeited estates are not rare The Khurda estates in the 

' Aft XI of 1859, Sec 58 
G 
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district of Pan, Angul and Banki have come lalo the 
posseasioa of Government by escheat A few estates 
in Behar were made kb^s after the Indian mutiny, bat 
most of them were re acttled pennanently 

Island chur a are un^r Reg ulation XI of 182^^. th e 
property of Government* Some of these have been 
temporarily settled Allnvial accretions to an estate 
by the recession of the sea or of tidal navigable nvers 
are not the property of the State They belong to 
the holder of the lands* to vsbich the newl) formed 
lands have graduallv accreted But the Government ha s, 
under Act IX of 1847 the right to assess such accrete d 
lands uith additional revenue if it be found that such 
faheJa arc^ot r^forniation^in the site of difnviated parts 
of settled estates and if the holders of the estate* have 
continued to pav revenue for the same without abate 
ment< Several estates have been formed on account of 
the separate assessment of such accreted lands Tbe> 
arc seldom if ever kept under khis management, ns 
^nder the law the Government is bound to allow the 
holder of the adjoining estate to have the settlement. It 
IS only in cases where the bolder of the estate declines to 
I accept the assessment that the land becomes thds * but 
leven then the propnetor is entitled to malikana 
•s* Revenue is assessed on the pnnaples laid dovvn in 
Regulation VII of 18*3 and the Regulations and Ads 
modifying It and the proprietor Is entitled to have 
settlement at a jumma calculated on the gross assets less 
collection charges and maltkana Such accreted lands 


Rei: XI oI 1835 Skc. 4 et 3 - 
• KhlUt * Collcflof R- IJM4) 73. 

Rex \t <A 18*5. Sec. 4 el i Po*M r Mrtt 1 V, R, 1041 CWil 
T Rnmcorithl 3N \V P R*|». Ful * lmlUr4N \N P 
Lop«T 'ts 4 <iAfl 3 D LR.S 3 H 13 Ml \, 46 ? l 4 ^^ R.P C„ii 
Aft IX t)l 1847 Sec. 7 

SecTct>r7 v FahamlJjBBUu U TL 17 I A 40 Sc I L R. >7 
C*I jqo 

R#r \//Lof»i^Sec 43 
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are numbered in the revenue roll of the District as 
separate estates ^ 

The p ol i c y of Government was to settle land s 
permanently after assessment under the S ettlement 
Regulation s In fact, those Regulations were framed 
in pursuance of that policy Since r86i, the policy 
of selling estates outright after settlement was also 
adopted, a policy which may well be questioned from 
a financial point of view In 1871, a change was mtro- 
duced, since when te mporary settlements only hav e 
been allowe d But in 1875, the Government ruled that 
there should be khds management whenever practicable, 
if the extent of land and cultivation are sufficient to 
tehsildari (collection) establishment 

The settlement of land-revenue m temporarily settled 
estates and khds mahdls takes place periodically The 
Government is a landlord within the meaning of the 
word as used in the Bengal Tenancy Act, and though 
the amount payable directly to Government in the khds 
mahdls is rent^ the paramount title of the State carry- 
ing with it the right to receive revenue and the pro- 
prietary right to receive rent uniting in the Govern- 
ment, the proprietary interest merges in the paramount 
title, and rent in such cases is c all ed revenu e The 
y right, however, to settle the revenue is regulated, in the 
districts to which the Bengal Tenancy Act applies, by 
the procedure laid down in chapter X of the Act and 
the rules framed by the Local Government, and no fresh 
settlement of revenue can be undertaken until the lapse 
of fifteen years, though there may be decennial surveys 
under Act IX of 1847 In the temporarily settled estates 
the same rules are applicable The Settlement Officer as- 
certains the amount justly payable or is actually paid by 
the raiyats which is ordinarily called renf^ and after such 
assessment, deduction is made for collection charges 
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and maUkana where this is payable and temporary 
settlement is then made with the person who be 
comes the proprietor or landlord for the period during 
which the settlement may last 

Oriisa- Settlement operations arc now going on in the 

province of Onssa which contains the largest number 
of temporarily settled estates Although Regulations; 
Vlf of 183a rX of 1825 and IX of 1833 and Act Vlllj 
(B C ) of 1879 apply with full force in this province, the( 
procedure for fresh settlement adopted is that laid down 
by chapter X of the Bengal Tenancy Act and the nilesj 
framed under section 189 of the Act I propose to deal 
y with this province later on 
Sgpdertmiu fn the beginning of this century the large tract of 
delUtc land known as (he Sunderbnns and covered with 
dense forest was not included mthin the permanently 
settled area of the districts of Twenlj four Perganahs 
and Jes^ore But squatting and encroacliment b> 
holders of adjacent permanently settled estates were 
common even in those early days The xemindars of 
Taki in the Twenty four Perganahf i\ere the most pro- 
minent in this practice of encroachment In the year 
1816 the Government thought it necessary to appoint 
a special officer called (he Commiisioner of (he Sunder 
bunds for the fi»cal management of this tra6l,* Sedlion 3 
of Regulation If of 1819 wellknown as the Resump 
tion Regulation expressly referred to thi^ forest tract • 
and in 1825 the •ettlcmcnl rule* laid dow n in Regulation 
VII of 1833 were made applicable to it * Up to thu time 
however the attention of Govemroent was directed onl) 
to the cleared and occupied portions which were rttertmcfi 
wenmnd which were technical!} /au^r But In i8jS 
Amies were laid down for the dclerminalton of the 
iKnindarie* of the tract which w-as formally declared* to 
be the properl) of the Stale the tame not having been 

3 - 
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alienated or assigned to zemindars ” The Governor- 
General in Council was declared competent to “make 
grants, assignments and leases of any part of it The 
claims of persons in possession of cultivated lands in the 
neighbourhood of settled estates were left to be deter- 
mined under the rules laid down in Reg II of 1819 
Any objection to the line of delimitation was to be 
made within three months” from the date of the Commis- 
sioner’s proceeding fixing the same, and on no account 
later on This sea-board of the delta of the Ganges 
was defined by the bou ndary line laid down in 1829 b y 
Mr W Dampie r, the then Commissioner of the Sunder- 
^ns Capt ain Hodge’s map is a well-known map of 
delimitation The Oultivated portions within the line 
were formed into permanently settled estates as “ patit- 
abadi ” taluqs 

ytin^a lburi leases or leases for reclamatio n and culti- 
vation of waste lands in the Sunderbuns began to be 
granted from time to time until the year 1845, when a 
large number of grants were made, but no definite rules 
for grants of waste lands were framed until the year 1853. 
The Sunderbun grants made under these rules were for 
99 years with conditions for progressive enhancement of 
revenue and compulsory clearance There was liability 
to forfeiture for non-clearance After the lapse of 99 
years there is to be fresh settlement of revenue Most 
of the important lots, thus granted,have now been cleared, 
and many of the present holders of the grants are rich 
land-holders The rules of 1853 were virtually superseded 
by those laid down in accordance with Lord Canning’s 
Minute of 1861, — the sale-rules known as the “ fee- 
simple” rules But they proved inoperative, and a set of 
revised lease-rules was adopted in 1879 The rent-free 


* Regulation 111 of 182 8, Sec 13, cl 1 

“ Raja Barada ® Commissioner 12 M I A 225 1 2 B L R , P C , 
33, II WR, P C, 14. 



Settlement 
rules of the 
Sunder- 
buns 



54 


KoXs mahXls, 


SaodertuQ 
grmots &re 
tempor»rily 
HtUed es 
Uttf. 


Fore»U. 


R;jU» for 
tbt prtKec 
tVo« ol 


period IS, under the new rules, ten years, and there is 
only one clearance condihon vim y that one eighth of the 
entire grant should be rendered fit for cultivation at 
the end of the fifth vear, the usual term of lease being 
for ty y ears with condition of resettlement The tenures 
are heritable and transferable 

The lands covered by the grants made under the old 
or the new rules are temporanl) settled estates, and the) 
come within the purview of the Regulations and Acts deal 
ing with them They are saleable for arrears of revenue 
under Act Xf of 1859 Bengal Act VII of 1868 

In the year 1865 the Government of India gave its 
special attention to the 'management and preserra 
tlon of Government forests The rules in force at the 
time were with modifications Incorporated in Act VII of 
that year The importance of the preserration of forests 
was insisted on by high authorities in India and In 
1878 an Act* waj pas sed to amend the law relating 
to them Forest settlement ofilccrs were appointed, 
as also forest officers for the preservation and protection 
of forests and provision was also made for income from 
forest produce The settlement officers were vested with 
the powers of a Collector under the Land Acquisition Act 
of 1870 Penalties were laid down for infringement 
of the pforislons of the Act and the subsidiary rules 
that might be framed thereunder 

These important provisions for the protection of 
forests required the establishment of a special depart 
ment of officers The income of Government ma) 
be classed malnl) under three heads r/a , nie of limber, 
the catching of wild animals especially elephants and 
produce of trees such as robber caoutchouc, gum and 
cocoon* The working of the Act has occasional!) caused 
hardship upon pnvalc owners of forest lands Convic 
tions under the provisions of the Forest Act arc 


‘ Aft \ II cf iP 9 
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not unfrequent, and you will find in the Reports a 
number of cases on the subject ^ 

A small quantity of land is held by Government as 
k/ids on acquisition either from settlement holders or 
holders of revenue-free lands I leave out of consi- 
deration such lands as are still held by Government on 
payment of rent to zemindars Acquisition of land 
for public purposes was not common in the beginning 
of the British rule The only lands then apparently 
used were for military purposes and for manufacture 
of salt The monopoly of salt-manufacture began since 
the" year 17 _8^ Large quantities of land on the sea- 
coast fit for the purpose were taken possession 
of by the Salt Agents of Government in the Twenty-four 
Perganahs, Jessore, Khulna, Chittagong, Midnapore and 
Balasore, for which, whenever the lands were included 
within the ambit of permanently settled estates, Govern- 
ment paid rent In 1824, Regulation I was passe d 

for acquisition of lands for public purposes and the ad- 
justment of the claims of zemindars for salt lands This 
Regulation continued to be in force until the year 1857, 
when Act VI was passed, repealing it In the mean time, 
two Acts had been passed in 1 850 — A ct I, extending the 
first seven sections of the Regulation to the town of 
Calcutta, and Act_XLII, declaring Railway to be public- 
work within the meaning of the Regulation A ct X o f 
1870 repealed the Act qf 1857, but the Act now in force 
IS Act I of 1894 Under these Acts, acquisitions made 
by Government are free of all incumbrances 

Section 10 and the subsequent sections of Regula- 
tion I of 1824 deal with the right of Government 
as regards 'jalpai or salt lands The Government g aye 
up the monopoly of salt-manufacture in 186 3, and such 
portions of the lands occupied for salt purposes as 


Acquisition 
of land by 
Government 


Jalpai land 


‘ Deputy Commissioner v Notheram 21 W R 435 , Queen Empress 
7 / Rdmji Sdjdba Rdo I L R iq Bom 124, 
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were witbjn Ibe area of permaneDtl; settled estates, 
were assessed and setUed as mahSh Dispt/tcs 
arose between Government and some of the lemin 
dar» in the distnct of Midnapnr the latter claiming the 
nght to bold the lands One of these cases was contested 
but the Jndicial Committee of the Pnvy Coonal decided 
in favour of Govemmeal, holding that Regulation f of 
1834 gave Government the ^^olute nght to these lands^ 

Road cess under Act vffifB C)ot 1880 is pa;:ablc 
by Government for the khit mahdU In the same i\ay as 
by the owner of private estates Section 7 of the Act pro 
vidcs for payment of road-cess by the local Government 
the aura not exceeding what woald be payable b) a 
private person The pnblic works cess which is a fu nd 
ortginally levied for famine purposes but now a ppro 
pr^ated to impenarpurp oses, do^ not seem to be pa yabje 
b^ the lo^Tjiwemm ent 

The Government duet in ihds makils are generall) 
realised by the certificate procedure laid down id the 
Act known as the Public Demands Recovery Act i88o • 
The Act has not been found to work satisfactorily and 
U IS expected that a nen Act will be passed by the 
local legislature early next year The Act now in force 
gi\cs the Collector, or a Deputy Collector duly em 
ponered »n that behalf penver to file a certificate* In 
hii office, and from the date ot the service of notice 
thereof* it has the effect of an attachment on the pro 
perties belonging to the debtors * After (he expiry of 
thirty days and if no objection be made or if an ob 
jectlon be made and the same be disallotked * the certl 
ficate has the force of a decree of the Civnl Court and 
the Collector has the nght to enforce the same 

StenUrf w Aiaoiinojt* I L ft._8_C*L p5 tc. S Cc»tll * 

Aap 171 . 
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and levy the amount as a civil court The proceed- 
ings taken are generally loose, and the various steps 
for bringing the debtors’ properties to sale are left 
without proper supervision to irresponsible agents 
Instances of gross violations of private rights by sales 
under the Act are very frequent. I have been in- 
formed that Government dues are not also fully realised 
by the adoption of the Certificate Procedure I hope 
the amending Act will be so framed that not only the 
interest of Government will be duly protected, but ample 
piotection will be afforded to a poor but a large class of 
subjects who are now frequently made to suffer from the 
negligence and occasional stupidity of the subordinates 
in District Collectorates It very frequently happens 
that the poor debtors, who cannot afford to have revenue- 
agents at the Collectorates to watch their interests, know 
nothing of certificates and sales of their properties under 
the Public Demands Recovery Act, until the fortunate or 
unfortunate purchasers, as the case may be, come to take 
actual possession Litigations follow to the ruin no less 
of the purchasers than that of the debtors The cases 
are taken through the various stages of the tardy and 
cumbrous procedure of civil courts The extension of 
the provisions of the Cess Act^ for direct realisation of 
Government dues from the poor lakhii aj- holders has 
been a source of unmitigated mischief in several dis- 
tricts The amounts realisable are small, but the means 
adopted for their recovery are expensive and occasionally 
bring down rum " 


» Aa IX (B C ) of 1880, Sec 70 

* Since these leaures were deli]^ered the Bengal Legislature has 
passed Aa I of 1895 which has materially altered the Aa of 1880 One 
important feature of the Aa is the extension of the provisions of sec- 
tion 310 A of the Code of Civil Procedure to certificate-sales 


H 



LECTURE III 


REVENUE-FREE LANDS 


PoIIct of Uw 

EutlcuIU 
Compaor ts 
toUikimJ 
Undt. 


OrijiQ »«d 
bbtoty ol re 
Tetjoe-free 
CnnU. 


When the East India Company took formal charge 
of the finances of the Bengal Provinces as Diwan of 
the Great Moghnl, It was fonnd that large quantities of 
land were in the poaseaslon of pnvate individuals who 
paid no revenue for them Starting, as they did with 
3 |the theory of the klng^s or the conqueror’s absolute 
nomlnton over the soil, the Company was not bound to 
[recognise any right that detracted from the right to 
{take possession of or assess with revenue ever) Inch 
of land In the country But principles of humanity 
prevailed and the Government continued to the “grantees 
or their heirs such of those grants as were hereditary 
and were made before the date of the Company s acces- 
sion to the Diwani, provided the granteea or their heirs 
^d ob tained possession previous to that daleT'* To 
use another utterance oPtfic framers of the Regulation 
Code of 1793* “the lenitj of the East India Company 
induced them to adopt It as a pnociple* that grants made 
previous to the date of the DiwanI should be held 
valid ' • though there were certain nccessarj restnctlons 
The origin and history of these grants made by the 
previous ruling powers In India it a subject of some 
interest The Hindu kings, as we have seen, were en 
tilled to a share of the produce of the land for the pro- 
tection they afforded to life, liberty and property But the 


• rmnbk to RtpiUtlott XXXVII el irjij. 
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great law-giver of ancient India said— A king, even Manu. 
though dying with want, must not receive any tax from 
a Brahmin learned in the Vedas;” ' and he added, — “ By 
that religious duty, which such a Brahmin performs each 
day under the full protection of the sovereign, the life, 
wealth and dominion of his protector shall be greatly 
increased ”= Our great poet Kalidasa in his Ahhijnana- 
Sakunialam was referring to the utterances of Manu 
and other sages and the universal practice of Hindu 
kings, in the following conversation between Dushmanta 
and Madhavya . — 

‘‘ Madhavya — Say, you have come for the sixth part 
of the grain which they owe you for tribute 

King, No, no, foolish man, these hermits pay me a 
very different kind of tribute which I value more than 
heaps of gold or jewels , observe — 

The tribute which my other subjects bring. 

Must moulder into dust , but holy men 
Present me with a portion of the fruits 
Of penitential service and prayer, 

A precious and unpenshable gift.”® 

(Dr. M. William's Translation). 


Manu, Chap VII, v. 133 

Wl 11 

Manu, Chap VII. v 136 

3 I ^ Ti'trpir 

1 
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Abhijnana-Sakuntalam, Aft II, 
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VUlina Vishnu has also sajd — " A sixth part both of the virtu 

ous deeds and of the iniquitous acts committed by his sub- 
lects goes to the king’ ‘ This exemption from tax of 
a class of men on the principles thus enunciated is an 
instance of, what lawyers call, a le^al fiction The king 
13 supposed to be entitled to a sixth of the produce from 
all persons in occupation of land, and the exemption of a 
class of pious men is ascribed to a fictitious payment 
— a payment which according to Hindu notions not 
only counterbalanced but outweighed by far, in both 
temporal and spiritual points of view, any benefit 
that might be conferred by actual payment in kind 
or specie 

VrthixpatL ^Thls practice of allowing pious Brahmins, learned in 

the Vedas to hold land revenue free was soon extended 
to Brahmins, who had a large number of disciples to 
teach in other branches of learning and also to other 
religious and chsntabfe objects By (he time (hat 
Vnhaspati composed his who according to 

European authonties, wrote long after the da>8 of ^fanu, 
the legal fiction was lost sight of, and the sage distinctly 
speaks of gifts of lands to pious Brahmins learned In the 
Vedas without reference to it The extension of the terri 
tories of Hindu Kings and the subjugation of aboriginal 
tribes necessitated the immigration and settlement 
of learned Brahmins in the newly acquired countries 
Vnhaspati says - The king shall invite Brahmins 
versed in the Vedas and devoted to the roainlcnancc of 
the sacred fire and tcUlc them in the newly acquired 
^slainJkyx land and make prorisions for them * 'Sajnavalkya 
also sa)s — '^Thc king shall provide a place for and 

> xTwr w 

VnihesSttrittUi A 
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settle Brahmins, \crsed in the three Vedas, in the town, 
with provisions for llieir maintenance, charging llicm to 
perform the duties of their callings*'’ There arc various 
pious and religious acts which these Brahmins were ex- 
pected to perform, and the texts of sages arc man) that 
require them to perform duties which, we would say, are 
neccssar) c\cn for sanitary and agricultural purposes 
The grants made b) Hindu kings were express- 
1) re\enue-frce The deeds which the kings were 
directed to execute as evidence of such gr ants we re 
ca lled sdsaiia or l ajsdsava^ and were required to be, 
if possible, on copper-plates Vnhaspati- states in 
detail what these copper-plate grants should con- 
tain Grantees were to hold in perpetuity, or to 
■^se the rhetorical language of the sage, “ as long 
as the sun and the moon shine on the hori7on.” All 
future kings are enjoined to respect these grants 
Many copper-plate grants, almost in the very langu- 
age of Vnhaspati’s texts with immaterial modifications, 
have been recently discovered For the purposes of 
the present lecture, I w’ould draw- your attention to 
only a few' specimens covering lands in the Low'er 
Provinces of Bengal 1 he tide of Ar}'an migration to- 
wards the East w'as rather slow' Bengal attained 
importance as an Aryan kingdom during the reign of 
the Pal Rajas and their successors, the well know'n 
kings of the Sen family It is said that the celebrated 
Ballal Sen^ and his worthy descendant Lakshman Sen* 


<1^1 5 I 

Yajnavalkya quoted in Viramitrodaya, p 423 

Vnhaspati quoted in Viramitrodaya, 192 
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made a large number of grant* m favour of learned 
Brahmins and even of Kayasthasiwho had been invited by 
Adianr^ from tbe North Western Provinces to take up 
permanent abode m tbe nch and alluvial land* of tbe 
Gangelic delta. Several anment families in these pro- 
vinces claim their descent from these settlers, whom the 
policy or bberality of the Sen Rajas drew down from 
the earlier habitabons of our Aryan father*, and they 
still bold lands under grants made eight or nine cen 
tunes ago The copper plates that have been discovered 
are legal documents, complete in every respect, executed 
apparently for pious and religions purposes Vigmha 
Pal was one of the Pal Rajas, and the Amgacbi plate* it 
an instance of alienation of revenue made by him A 
copper plate was discovered near the Sunderbuns 
some year* ago, executed by the celebrated Raja 
Lakshman Sen* Another copper plate was discovered 
in 1874 In the Tarpandigbi in Dlnajpnr, also exe- 
cuted by Lakshman Sen by wblchthe grantor granted 
a share in the land of tbe village of Bilahlsti * 

A similar plate executed by Keshub Sen son of 
Laksbman Sen, has also been found in Perganah 
Idllpur in Bakhergun] • Copper plates have also 
been discovered, similar In language and Import, exe* 
cuted by the Hindu King* of Behar—the Magadha 
and tbe Mithila Kings Grants of lands revenue free for 
the pcrformauce and continuance of the worship of 
Hindu Gods were also numerous TTiey are generally 
I in the names of the priest* the ifbaycts 

Grants to Brahmin* arc known in Bengal bj the 
^generic name, bramhatt af’, and in Belur by the nam e 
and lands dedicated to the gods by the name 

' 9^6 14 toofi A.D 

AsUUc \ «1 I'C. ^ 440. 
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Hevatta r or btssenprtt. These grants are known in 
different parts of the country and^ according to the 
peculiarities of the terms and conditionsj under various 
names, some of which require specification Mahatra n 
are revenue-free grants to persons or families other than 
Brahmins These latter are also numerous in Bengal 
proper, especially in the Presidency Districts 

As I have already said, the Afgan conquest of Bengal Praaicem 
was never complete Many of the ancient Hindu royal 
families, which, according to the practice of olden days, 
had only become tributaries or subordinates of the 
Sen family, as the imperial power, continued to hold 
on, after the conquest, sometimes yielding only nomi- 
nal allegiance to the Musalman viceroys or kings, and 
not seldom defying them. The grantees of revenue- 
free lands in these independent or semi-independent 
principalities remained in quiet possession, and we 
have reason to believe that fresh grants continued to 
be made even in the days of Afgan rule The Great 
Moghul could not make much impression in Bengal 
The same causes, which had worked in the days of'lndia^s 
freedom from foreign yoke, impelled, with equal force, 
the class of men latterly called jsemindars, to occasionally 
alienate the state share of the produce of lands in 
favour of Gods and Brahmins and the gentry in these 
provinces Thus large quantities of land in the 
Bengal Provinces, especially in Bengal proper, came 
to be lakhtraj t e , free from khiraj or revenue, and 
the East India Company, when they accepted the 
Diwani from the great Moghul, had many difficult prob- 
lems to solve with reference to them 

The doctrines of the Mahomedan faith, as much as Wuqfs, 
the Hindu, favoured grants or appropriations for reli- 
gious and charitable purposes " Superstitious uses” 
is an expression that could be applied equally to the 
practices of almost all nations and all creeds Religious 
fervour existed in the Afgan and the Moghul Kings 
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and Emperors m a high degree Even that extraordin 
ary pnnce Akbar Shah with hU broad views, which 
some historians have charactensed as irreligious, was 
not slow m making gifts of lands to men of great 
merit, and for pioas and chantable purposes Instances 
of grants by other Mahomcdan potentates to Hindus 
were not also nocommon 

Grants to military officers and servants of the stat e 
were called lai^r s in the days of the Mahoroedan gov 
ernmcnt. fn the language of Regulation XXWIl of 
*'793 ' ‘ yaigtrs att to be considered as life tenures 
mly and with all other life tenures are to expire with 
he life of the grantee unless otherwise expressed in 
he grant.'' They have often been said to be life grants, 
Onginally of a feudal character, but not hereditary, 
they were granted on condition of semce. In India, 
however, offices frequently descend from father to son 
and they were renewed very frequently in fa>our of 
the sons of previous holders But the terms of jaigtr 
grants were not uniform They were occaiionally given 
to be held as hereditary and alienable grant* A 
must be taken prima fa ci e to an e state for Ij^e 
OT^ ^though Tt might be on such tc^ms i^d condl 
ti^s as to make it her^itary • Under British admlnis 
traUon many ^atgtrx have become hereditary and 
alienable • Jatprs are said to be of two k ind^»-~ 
• ^ndltlona l and uncondition al Conditional la ixtrs 
cc^ be held os long ns the grantee continued to perform 
the service for which the revenue was alienated in 
blsfaNour* Uncooditional jatg»rs arc personal grant* 


Rtt \XX\JJct »79J-S« ij 

OiUbdai r CoJWtor t_R-6IA54MlL.R.3 Rom. iM. 
ColWoTT M*rtJw!e1l * N,-\\ V S*1 Rrp iMj Drtb«l w U». 

3 N \S P Rfp.Clr Ap 3^4 Mlmoot * Dtkntutfc L R. o. f A l^t, 
K I U R 9 Cat 1871 t>o»l Datr U«*f I L. R.9nom.5Ci 

FVtr* iBirod»ai« 10 tbt R*f«t**R«* t ea 1 T«coft u<t«n-» 
it‘74 73 P Vllmooeyr Co»tr««H*l iSW R 311 



VARIOU'5 KINDS OF BADSHAHI GRANTS ^ 

for In Bcnsfal there are a few but in Behar 

there are a good many created by the emperor Shah 
Alum, and they have since been treated as estates of in- 
heritance - It should be remembered that jaigirs are 
not grants of lands, but they merely indicate intercep- 
tion of the kliiiaj They are not strictly hkhiiau 

Milk or Mil was, in Mahomedan times, a grant MilkorMihk 
of land, and not merely interception of the revenue. 

The grantor was usually in occupation of the land. 

Such grants are very common in the North-Western Pro- 
vinces , they are rather rare in Bengal and are general- 
ly known by other names. They are hereditary and 
transferable 

Regulation XXXVII of 1793 refers to altamgka , Altamgha 
ayma and madadma sh^T 3 .r\i 3 as hereditary and trans- 
ferable by gift, sale or otherwise » Hereditary altavi- 
ghas were royal grants under the Emperor’s red seal, 
and referred to revenue of land under cultivation. They 
are now found chiefly in Behar 

Aymas were grants made to I mams b y the Aymas. 
soverei gn. In Bengal they are of two descrip tions, — 
rev enue- free {lakhiraj) and xovenxxe-Tpscyxngfinalgoozary) , 

We shall deal with revenue-paying aymas later on, as 
they are now regarded as revenue-paying estates. 
Revenue-free aymas are in their incidents the same as 
imh^ and madadmash 

^Mada dviash g rants are not uncommon in Bengal. Madadmash. 
They were ma de for religious purposes and, a s suc h, 
are inalienab le ^ The grants were in perpetuity The 
distinction between madadmash and grants of a similar 
nature known by other names is very little, except as to 
origin and use of the lands , but whatever the origin, the 
Regulation of 1793 has done away with all distinctions. 


‘ Bukronath v Government 1 . L R $ Cal 389 
* Field’s IntroduSion to the Regulations p 68 
® Reg XXXVII o£ 1793, Sec 15 
Jewun Doss » Shah Kubeeroodeen 2 M, I. A 390 
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Seyurghal gra nts arc not mentioned in the Rcgnla 
bon, but they are found in Bengal These were grants of 
lands to learned men and scholars, to Afadrasas or 
colleges or to Faktrs or saint s who withdrew themselves 
from worldly affairs They were onginally for life, but 
when granta were made to colleges they were neces 
sanly perpetual These grants like malgocsary aymas 
I were not free from revenue and one fourth of the rcve 
Inue was payable as the share of the state 

Naearat lands arc held for performance of services 
and for other religious purposes at musjtds They were 
granted for pabtic purposes for the benefit of the Maho* 
medau community Being public endowments, they 
are inalienable in their nature like lands granted for 
other chanlable and religious purposes- The succession 
Is regulated according to the directions in the grants, or 
the custom and usage prevalent in the locality 

It does not appear that dunog the period of the 
Mahomedan government of the Bengal pro\ Inces, any 
serious attempt was ever made to resume revenue free 
or rent free lands though, as a matter of fact, they 
were then almost as abundant as they were in the year 
1793 After the assumption of the Diwani in 1763, 
some fresh alienations were undoubtedly made The 
distressful visitation of the famine and the conieqaent 
depopulflbOD ibc necejjary solirifabon of the xemin 
dars to hare men of the higher classes as well as 
actual cultivators to occupy and cultivate the land and 
prevent its reverting Into the stale of pnmeval forest 
under the tropical sun and rain and not unfrequent 
ly the fraudulent desire on the part of some semincUrs 
to take advantage of the roolution and the disorder, 
attending the administration by a set ol handful men 
who were from their Ignorance of the people and their 
language, mcrel) loo1s*ln the hand* of crafty subordinate* 
had induced alienation* of land as lahkirej without the 
authority of Government The superior officers 
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Company’s service had reason to believe that land to a 
considerable extent, held under exemption from payment 
of Government revenue, existed in the Bengal provinces, 
some under proper authority, but a good deal under frau- 
dulent and forged grants The Directors of the Company 
wanted money Increase of revenue was urgently needed, 
and as a means of replenishing the exhausted coffer, 
plans were early adopted to check further alienations, 
and for ascertaining the real merits of the alienations 
already made The first attempt was made by Warren 
Hastings in 1782, and Regulations were passed for the 
purpose These were modified in the following year. 

These rules, again, were, with certain modifications, 
reproduced in Regulations XIX and XXXVII But the 
plans thus made for the increase of revenue were in- 
effectual, and Regulat ion II of 1819 was passed to carry 
out effectively the object of the Resumption Regula- 
tions of 1793 The Regulation of 18191s well known 
in Bengal by the vernacular name. Poem Quanoo n ^ 

Other Regulations were subsequently passed in fur- 
therance of the same object, and Regulatio ns IX 
and XIV of 1825 and III of 1828 are the most im- 
portant of them This last Regulation empowered 
the appointment of special Commissioners, known 
in Bengal as Kkds Commissioners^ for the trial of the 
large number of resumption cases which were filed after 
the passing of Regulation II of 1819 The Government 
succeeded in resuming some lands, and the holders of 
permanently settled estates derived additional income 
by having occasional recourse to the resumption laws, 
but, more frequently, to forcible ouster 

The study of the resumption laws and the numer Study of re. 
ous rulings interpreting them is now of little practical no^^’onitUe^^ 
utility. The legal machinery introduced by these laws, jjraaical ut- 
with all its crushing power, has done only a small 
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portion of the work, it was intended and expected to 
' 3chiev«, but the atronger hand of time, with its rules of 
prescription and limitation, has now almost entirely 
juieted titles, however disputable at one time. Now 
ind then, a purchaser under a sale for arrears of re- 
venue or rent, obtaining land free of incumbrances, 
attempts to disturb long possession , now and then, the 
combination of raiyats sets up false and fraudulent 
lakktraj titles to defeat or delay the realisation of rent 
by new or oppressive landlords and, occasionally, the 
forcible ouster of lakhtraj holders compels them to seek 
remedy at law but these cases are gromng rarer with 
the lapse of time The cases that are now instituted 
are decided more on general principles of prescription 
and limitation than on the tecbnicnl rules laid down in 
the Bengal R^ulations But no treatise on the legal ina 
dents of land in Bengal should be without a few words 
on the once important laws about resumption Laws, 
which cost immense sums in litigation, and procedures, 
which brought forward immense learning and legal 
disquisitions, are matters of study and cunosity to legal 
antiquarians 

Scopcoftht Broadly speaking the Resumption Regulations re- 
ferred not only to lands within the ambit of perma 
neatly settled estates but also to lands outside the same 
The latter class of lands was not dealt with by the car 
Iier Regulations Regulations II of tStg l\ of tSsSt 
MV of 1825 III of 1833 and l\ ol 1833* with lands 
not included wtthm th e limits of any r>erganab, mousah 
or other division of States, already settle d They were 
mostly waste or oocollivated lands at the time of the 
permanent settlemeuL* The proceedings however, 
about them were also called resumption proceedings. 
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At the time of the Decennial Settlement, large 
quantities of unascertained land had been left unas- 
sessed, th ough t hey were within t he settled a rea The 
Government, at the time, classed them under two heads, 
the one claimed to be held under Badshahi or royal 
grant s, t he other non-B jidskalii The rules passed on 
the 23rd April 1788 had dealt with Badshahi grants, and 
those passed on the ist December 1790, with the other 
class In the Code of 1793, passed on the ist May of that 
year, the distinction between the two classes of grants 
was preserved. In the Proclamation announcing the 
Permanent Settlement, the Governor-General in Council 
retained the power to “ impose such assessment, as he 
might deem equitable, on all lands at present alienated 
and paying no public revenue which had been or might 
be proved to be held under illegal or invalid titles.” 
The Proclamation then went on to say — ” the assessment 
30 imposed will belong to Government, and no proprietor 
af land will be entitled to any part of it ”1 This part of 
the Proclamation applied to both classes of lands claimed 
as revenue-free - Section 36 of Regulation VIII of 1793 
also referred equally to both the classes,® 

Now, what are these Badshahi grants ? It would 
seem from the expressions, Badshahi^ Alfaingha, etc., 
used in Regulation XXXVII of 1793, that the framers 
intended to denote by the word Badshahi^ all sorts 
of grants made or alleged to have been made by the 
Mahomedan Emperors only The corresponding Regula- 
tion XIX of 1793 refers in words to “ numerous grants 
not only made by the zemindars but by officers of 
Government appointed to the temporary superintendence 


Grants, Bad^ 
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* Reg I of 1793. Sec 8, cl 3 

* Preamble to Regs XIX and XXXVII of 1793 

® “ The assessment is also to be fixed exclusive and independent of 
all existing lakhira] lands, whether exempted from the Khiraj (or public 
revenue) with or without due authority " Reg VIII of 1793, Sec. 36. 
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of the Collection of rcTcnae"* The Regulation about 
Badshakt grants does not in irorda refer to grants 
made by the previoas native governmenU Bat it 
was not necessary to say anything abont grants made 
by Hinda kings Forged documents purporting to be 
under the anthonty of native govemnjentj might be 
produced, but Govemroent either omitted, or did not 
care, to legislate about them Regulation XXXVII * 
contemplated cases more of expired grants than grants 
which might be held to be forged, altered or ante 
dated. All grants of lands, whether Bodshakt or not, 
made by whatever authority for 'holding land exempt 
from the payment of any rerenue previous to the ixih 
August 1 7^5 were declared to be valid provided the 
grantee or his heirs had hona Jide obtained possession 
previous to that date ^ and provided that the grants 
were made in perpetoity 

T^e harden of proviog the genuineness and validity 
of these gnmU was on those who set them up, the pre 
sumption beiugthat the Government was entitled to as 
sees every inch of land ^ The burden was rather he.a vy 
and it became header as years elapsed. Regulalion Xt V 
of * cnqcted that uninterrupted posses 
sion exempt from assessment from the dale of the 
Diwani in Bengal Behar and Onssa, and from the I4lh 
October 1791 in Cuttack, would be sufDcienl to prove valid 
iakktraj title • but proof of possession and the heredi 
tarj nature of the grant (in the case of persons not the 
original grantees) must be gutn b) the claimant 


• Prtanbte lo Rejr XIX ®f 175*3- 

* Ret XXWII of I7JO See. la, 
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No royal grants could, in the nature of things, be 
made after the 12th August 1765, and no grantee 
could rely upon any imperial firman made after that 
date The rules of 1793, therefore, held that, on the 
expiry of life-grants, and on any propounded document 
of revenue-free title being found to be forged, the 
lands covered by them would revert to the State, 
whatever the quantity might be , and on resumption, 
expiry or escheat, they would be assessed and settled in 
perpetuity, agreeably to the rules of settlement con- 
tained in Regulation VIII of 1793 ' The zemindars, 
'within the ambit of whose estates the lands lay, were 
declared entitled to settlement, as if the lands were 
separate revenue-paying estates " Any questions as to 
the nature of the original grants, whether for life or in 
perpetuity, were to be decided by the terms of the grants, 
or if they were not found, according to the ancient 
.usages of the country ^ 

' Th e^more important class of grants, in a lawyer’s 
point of view, is the non-BadshaJtt. As I have already 
said, proprietors of settled estates had no title to 
possession of lands covered by invalid or expired 
Badshahi grants though lying within the ambit of their 
estates and whatever the quantity might be But the 
case was different with the other class Regulation XIX 
of 1793 laid down different rules for resumption and 
assessment of lands according to quantities and dates 
of grant 7 hey were classified as, — ( 7 ) exceeding one 
hundred bighas, (2) below one hundred and exceeding 
ten bighas, and (3) not exceeding ten bighas 

Again, for the sake of convenience, 1 may classify 
them with reference to time under the following heads * — 
ti) from 12th August 1765, the date of the Diwam, 
to the l2th April the beginning of the Bengal 


Regulation 
XXXVII of 

1793 


Classification 
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» Reg XXXVII of 1793, Sec. 6 
* Dabee v Joy 12 W R 361. 

» Reg XXXVII Sec. 2, cl 3 
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year t ryS or the 26th September lyyij the beginning of 
the Fuslce and Waliaty yrar 1179 (3) from these latter 
dates tE the j 3th .^nl 1771 or the 26th September 
1771 to the ist December 1790, (3) the period subie 
quent to the I8t December 1790 

^nuofhod Regnlafion \IX declared "that all revenue free 
bonSw**** grant* made flincethe i2th i^gu»t 1765 by any other 
Hfii*. authont) than that of Government and which might 

not have been confirmed by Government are invalid 
As regards grants of land, exceeding 100 bigha* whether 
lying in one village or two or more nllages and alien 
hted by one grant previous to the ist December 1790 
*he Government had the right to resume and assess the 
lands* The proprietor of the estate nilhln the ambit 
^ of which the Unda might be situated had no right to 
the tame* but If (he grant was Posterior t o th e ys t 
December 1700. the date of t he De cennial se ttl emen t, 
the nght to resume and assess was in the proprietors 
of estat e* or dependent talaqs, and they and their 
managers were enjoined to resamc roeb lands * 
Putnidars and owners of similar permanent tenures hold- 
ing estate* or parts of e*tates, being vetted with the 
nght which might well be called proprlelarv within the 
meaning of section 10 of the Regulation, had thi. same 
powers 0* propiietors Bat notwithstanding the grant 
of a putoi or any other lease in perpetuity, the propne 
tor of the citatc retains the power of bnnging rc«amp 
tlon suit* as the resumption would mure to his own bene- 
fit at well a* to that of the putnldar * A remlndif h not 

' XIX of iTn- Sft 

’ Ref XIX of 1793. Sec. 7 

» Gofal V Ooibob U R.(lM4> IS6j Bwr * Ueilrinl 'W R- 
(t 8dt) *33 1 R*m * t)*<«o » \V R, Tf% 

• Mibem*)! » Umblc* U R. <|M4) 1331 Rifbor* * 

XUliWDtd \\ R. (iMf> *171 itwi, R»J Ki»W*i • Dkoot PJW* 

I (Itf 431 j AflrfO^Tr* » MoSw sSer 1151 fferrrlnif ► ASM* I fLf 
r ] *3t»S<T 8;5V 

* O^hoj V R.(tK4)3t3. 
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precluded from resuming lakliiraj land situated in a 
dependent taluq, though such dependent taluqdar has no 
right to resume.^ When land exceeding one hundred 
^ighas was admittedly held by a lakhtrajdar, the pre- 
sumption was that it was held under one grant, and that it 
was resumable by Government and not by the zemindar. 
In order to rebut the presumption, the zemindar must 
shew that the land, though beyond one hundred bighas in 
extent, was held under different sanads.^ 

If the grant of land in excess of one hundred bighas 
was made after the rath August 1765, and previous to the 
r' 12th April 1771 in Bengal or the 26th September 1771 
in Beharor Orissa, the Government had only the right to 
assess at revenue called, in vernacular, lusf-juinvia t, e , 
equal to one-half of the produce of the land according to 
the perganah rate, the grantee being entitled to posses- 
sion If any part of the land remained uncultivated, russudt 
or progressive ]umma was to be fixed If the holder of 
the grant agreed to pay the revenue so assessed, the 
jumma was to be fixed for ever. The taluqs thus formed 
were called independent taluqs If, on the other hand, 
the grant set up by the holder of the lakhtraj land bore a 
date between the 12th April 1771, or the 26th September 
as 1771, the case might be according to the Province in 
which the land was situated, and the ist December 1790, 
the assessment was to be made as on ordinary revenue- 
paying lands according to the rules given in Regulation 
VIII of 1793 If the settlement was accepted by the holder 
of the land, the estate would likewise be recognised as 
an independent taluq If, however, the grantee refused 
to accept settlement, the land was to be held khas and 
dealt with under the settlement rules as to kkas tnahals. 
Lands held under grants made after the ist December 

^ — — . 

' Jugunnath® Pogose 4 W R 43 

* Jogendro v Hurry W R (1864) 145 

* Reg XIX of 1793, Sec 8, cl 3 . . 
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1790 were to be considered as parts of the «4/or rent 
paying lands of the holder of the estate withm which 
they might he, and the proprietors were entitled 
to eject the holders, whatever the quantity of land 
might be * 

Land not exceeding one hundred bigbas but exceeding 

ten birtii* 4 t 1 • . .. ° 

bafWthiQ ten bigbas, whether lying in one village or two or more 
oo.haodml. yiUagei and alienated by i^e grant declared invalid, 
was to form part of the estate or dependent taluq with 
in the ambit of which the land was situated * Regula 
tiODS I and VIII of 1793 had declared the right of the 
State to all lands unassessed at the date of the De 
cennial Settlement, but Government thou ght that the 
revenue payable by holders of permanently settled 
estates would be better secured if the bi^neht derived 
from the resumption of small takkiraj lands were con 
ferred upon these propnetors, and so It gave up io their 
favour the nght which it undoubtedly had * If the 
grantee of land exempt from revenue held under a sanad 
beanng a date between the latb August 1765 and the 
rath April 1771 in Bengal and the ablh September 1771 
in Bebar or Orissa be was entitled to hold the laud 
as a depen dent ta loq subject to the payment of rent to 
the proprietor of the estate the amount being fixed In 
perpetuity by the Collector acting under the rcvulontl 
powers of the Board of Revenue The amount assesied 
wastobe in such a case (one»half) * But if the sanad 
propounded bore a date postenorto 1771 and previous to 
the ist December 1790, the amount of rent a^ietsablc 
was In the discretion of the revenue officers the full rate 
being generally levied The rent of these dependent 
Uluqt was assessable under almost the same rules as those 
for lands of which revenue was payable to Government 

• XIX ot 1793. Sect, •©••d 11 

• R<t XIX ot I 79 J.S«. 6 |R««i» D«w.i 

• Rf* XIX of 1793.5^ fl»< I 

• Rrj XlX d 179J SfCw 9 6 Md 9. 
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Land not exceeding ten bighas in area was not to be 
subjected to the payment of revenue if the sanad bore a 
date between the 12th August 1765 and the r2th April 
1771 in Bengal and 26th September 1771 m Behar or 
Onssa, provided it was found that the produce was 
“ bonajide appropriated as an endowment on temples or 
to ' the maintenance of Brahmins, or other religious or 
charitable purposes This rule was declared to extend 
also “to all grants of land whatever, not exceeding ten 
bighas, made previous to the Diwani, the produce of 
which was in 1793 so appropriated Lands held under 
grants subsequent to these dates were declared assess- 
able in the same way as lands exceeding ten bighas. 

These are the substantive provisions of the Resump- 
tion Regulations, but legal practitioners, even in those 
early days when resumption cases were numerous, had 
seldom to deal with grants made subsequent to the date 
of the Diwani No claimant of lakhiraj land, whatever 
its quantity might be, would think of setting up, if 
he was disposed to set up a false plea, a title by grant 
posterior to that date The only practical ques- 
tions, therefore, that arose, related to grants, which, 
if proved, would confer absolute proprietary right to the 
grantees If the grants were declared invalid under 
section 17 of Regulation XIX of 1793, or if no grants 
were proved, bo na fide possession could b e relied on a s 
e vidence of titl e The provisions of section 3 of 
Regulation XIV of 1825 were applicable to all classes 
of lakhtraj lands, and bona fide possession could be re- 
bed on in proof of title 

. The later Resumption Regulations, of which II of 
1819 is the most important, made no alteration in the 
substantive law as laid down in -the Regulation Code of 
1793 They modified only the procedure and established 
special courts for adjudication of claims to hold lakhtraj 
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‘ Reg XIX <jf J793, Sec 3, cl 4 
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lands Re»iimpfaon cases were ongtnally triable bj dvil 
courts, the assessment of revenoe on resumption being 
left to the fiscal aathonties Section 30 of Regulation 
II of 1819 gave concurrent junsdiction to the civil courts 
and the Collectors On the passing of Act X of 1859 
a question was raised as to whether section 28 of the 
Act, which made a material alteration in the law of 
landlord and tenant took awa/ the ngbt of the anl 
courts in the country to try resuraption cases. In 
Gunga Hurry Dhohcy v H D Trtpp * a Division 
Bench of the High Court held that a suit by a land 
lord for resumption of land alleged (0 have been set 
up as lakhtraj since 1790 was excluslvet) cognizable 
by the Collector under section 28 of Act \ of 1859 
The question Babsequentl> came before a Full Bench, 
and the majority of tbe judges held that the CoDec 
tor and tbe avil courts had concurrent jurisdiction ' 
But the question ceased to be of much practical 
importance, aa Beng al Act VH of 1862 took away th e 
Collector’s lurisdic tlon In such of the Bengal dutncts 
in which Act VIII of 1S69 was in force, and on 

its repeal, Act VIII of 1885 is non in lorce tbe Collector* 
have ceased to have anj judicial function in rent cases 
as well as resumption cases 

Questions were also raised as to the court that 
should try the procedure that should be adopted and 
the statements that should he made in the plaint in case* 
in which the allegallon ol the proprietor was that the 
laihtrajdar held under a grant made subsequent to the 
ist December 1790, or had possession only sohsequent to 
that date * Under Act \ ol 1859 the Collector has con 
current junsdiction nnder section s8, and he has exclu 
G«nta ▼ Tripp 1 R, ji 

•SooiiB«T AbJMtatV R,pii D U R, T D^tc9i*r« afio 
Mabomtri* Li«t IW«Wr 10 R-loji t IS \N 

R 135 l R*'" » C«in«^Cf SJ \V R, 4^ I S*rr 
Stolurtx^ r OeVrv \\ R Sp *eL, Si 
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sive jurisdiction in assessing rent, though he has no juris- 
diction in cases for resumption of lands held under grants 
made previous to the ist December 1790^ 

Jf the grant is made by the proprietor of an 
upstate, it is bindin g upon him, his heirs, represen - 
jtatives and assigns, notwithstanding the .^declaratio ns 
the Regulations as to the invalidity of all re nt- 
•^f^e grants^ A purchaser in execution of Tliivil 




court decree, a putnidar, or holder of any perma- 
nent tenure made since 1790, is a representative 
of the proprietor, and he is equally bound by such 
grants s But the invalidity of such a grant is a 
good plea, if set up by Government, in case it happens 
to come into possession under a title paramount or 
on a sale for arrears of revenue, or if it is set up 
by persons who may claim under Government or 
under a sale for arrears of an entire estate. The 
Government or such a purchaser is entitled to the 
right as granted by Government on the date of the Per- 
manent Settlement* 

^ Grants of land made since 1790 are really rent - 
ss free, and the lands are not reven ueTree The dis- 
tinction between revenue-free and rent-free grants 
IS commonly lost sight of, the vernacular words 
ntskar or lakhtrdj being equally applicable to both 
classes and used indiscriminately The Bengal Ten- 
ancy Act of 1885 defined the words tenant and 
rent^ and they include cases in which grantees of land 
situated within the ambic of an estate hold under 
grants made by a proprietor subsequent to the Perma- 
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’ Mooroobbee v Latoo W, R , Sp vol , 70 , 2 Hay 437 
’ ^ahomed p. Asadun-mssa 9 W R , (F B ) i, contra Peezeerooddeen 
m Modhoosoodun 2 W R (F B ) 15 , Judoo v Bonomalee 2 W R. 295 
® Mahomed <0 Asadun-nissa g W R (F B) i, Dabee® Joy 12 
W R 361 , contra, Chunder o. Bunko 3 W. R. 177 

^ Aft XI of 1859, Sec 37, Koylash«; Gocool I L R 8 Cal 230, sc, 
loC.LR 41 } Dabee 77 FuqueerW R (1864) 293 , Nobo'^ Maharanee 
5 W R. 191 } Mahomed v. Asadun-nissa 9 W. R (F B.) i. 
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cent Settlement* The grantee or hit heir* would be 
bound to pay but for the contract or grants rent a* hold 
ing under permission of the proprietor, for the use and 
occupation of the land The rtlationship between th e 
grantor and the ^ptee is that really that of landlord 
and tenant * Such lakhiraj boldingi ^v^rent fret land* 
^d nc^reytmte free^ and they are resumable by~a 
purchaser on_a sale of an estate or tenure free of incum 
l b ranees ' 

Section a8 of Act X of 1 859 repealed , as we have seen 
se ction loof Regula tion XfXof 1793 the correspond 
fng sections of the other Resumption Regulation*, and 
laid dow n ‘ Any proprietor or farmer who may desire 
to assess any such land or dispossess any such grantee, 
shall make an application to the Collector, and such 
application shall be dealt with at a suit under the 
AcL ^ The (imitation prescribed was twelve years* from 
the accrual of the cause of action but if the twelrc 
years had already elapsed the suit might be brought 
wUhin two year* from the date of the passing of the Act-* 
Clause 14 of section i of the Limitation Act 1XIV of 1659) 
also prescribed twelve years as the penod of limitation * 

liie Limitation Act of 1871* reenacted the same 
rule,wlth a pro> iso that no such suit should be maintained 
where the land formed part of a permanently settled 


AaVinofiS85 S«c. 3. cU. 3 a»d 
•Goktialv Gortud! L.R.^C»l 7*1 S«* »I*o T LJL^l_OI 3^ 

^ r*fWTW R.(i86 «}*93 i NoJ»* tt 

ipi I Dtolft V Uma L L. R. 14 Cat. 440- 

SwsFLJ PJ i4«iAftXot 1859. S<e,*S 
*Socalaa* R. (F D * ao5< 

• Aft Xol 1839 Sec, *81 

Baoww-Wee* » SStbpemd V. R (1864) ty* j » 

Soobmoy I W R. 591 » N*Wo 1 W R. (Aft X) JJ i KheUi •» 

roo«<»*\N RsjSi KThkio*)*y3U R. Ml Dkatyal ♦. 

4 W R. S3 1 * Kk«n«# 7 W R. «t I Qa*r» t IS 

W R.43< . , 

Aft tXot 1871 SeA, II An. i 39 4a»4*«3R.jr 
S*T 5«i 
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estate and was held rent free from the time of the Per- 
manent Settlement This proviso, however, was unneces- 
sary, the sections dealing with the right of auction 
purchasers on revenue-sales of entire estates having 
laid down the same rule* The proviso to art 130 
w'as accordingly repealed, when Act XV of 1877 was 
passed “ The result seems to be that no title to lakh- 
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notifications inviting registration,' put forward th«r 
claims in ivnttcn applications The Collector! of du 
tncts were, however busy with other important matten, 
and notifications inviting claims were not issued m 
most districts, and even where notices were issued the 
registers were not duly kept Regolation VllI of iSoo 
was, accordingly, passed and it made stringent proi i 
siona for the issuing of the notifications prescribed by it • 
The Collectors issued notifications under Regulation 
Vlll and in some of the districts numerous applications 
were filed and registers of claims were prepared The 
e ntries of claims arc known as iatdads, Knd those of 
i8oa A D (i20qB.S) are well known Copies of 
these entnes in the registers kept under Regulation VIII 
are often pat m as evidence of takhxraj title, and, I 
^ iielicve, thej are almost always admitted * But I doubt 
whether section 13 of the Evidence Act can be invoked 

( as giving these iaidads any endentiary value It should 
also be remembered that the Tegister* themseWes have 
seldom been kept in the strict way prescribed by the 
Regulation Registers of \a)id/<TiAiny lands admitted 
as such after regular 3udicial enquiry were used to be 
kept in the Collectorates and were called C re gisters 
Under Act VU of 1876 of the Bengal Legislative 
Council knowu as the Land RcListration Act , provision 
Is made for special registers of revenue free lands 
Rcglitcr (B) IS the generol register of revenue*frce 
lands and part t* contains entnes of all lands exempt 
from revenue in perpetuity held under hadshski, 
huknm and other lakhiraj granU which hare been 
declared to be valid by competent authority* according 
to the Regulations Of the Intermediate registers psrt If 

• XIX of 1793 »41 R** XXXMtef i793.Sfv. 1 ^ 

* fuj vni of iffoo.s« !». 

0*»nW T DiiMo*. ^ toL « 1 •« Srr 73J. 

Afl Ml (0 CM »»;« S« 4 
WIMI (8 CM |Sj« S*«.9. 
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refers to revenue-free lands ^ The Land Registration 
Act has made registration compulsory, “ and every pro- 
prietor, common manager appointed under the Bengal 
Tenancy Act, or mortgagee in possession must register 
his name within six months ® Sections 78 and 79 of the 
Act afford indemnity to raiyats paying rent to the 
registered owner, manager, or mortgagee in possession, 
and take away from the unregistered owner the right 
of suing for rent, though the mere registration of name 
does not entitle the person, whose name has been regis- 
tered, to get decrees for rent against tenants without 
any other evidence of title But the Bengal Tenancy 
y Act includes these revenue-free lands in the definition 
of estate^ and the owners thereof come within the 
definition of proprietors^'^ and section 60 of the Act 
entitles the registered owner to a decree for rent with- 
out any other proof of title The Land Registration 
Act does not, however, deal with lands which have not 
been admitted to be revenue-free by proceedings under 
the Resumption Laws Registration of the name of the 
proprietor being compulsory, and no one being bound 
to pay rent to any person claiming such rent as pro- 
prietor unless his name is registered, it has been held that 
no suit for rent can be maintained, unless the claimant’s 
name be on the register under the Act at the date of 
suit ° Such a rule obviously causes injustice in a great 
many cases, as the rules of limitation may bar claims be- 
fore the claimant can obtain a decree for registration ^ 

' Aa VII (B C ) of 1876, Sec 17 » Aa VII (B C ) of 1876, Sec 38 

* Aa VII (B C ) of 1876, Sec 42 As to common manager, see 
Maqbul v Girish, I L R 22 Ca! 634 

* Ramknsto w Sheikh Harain, I L R 9 Cal 517,50, 12 C L R 141 

» Aa VIII ^B-e^ of 1S85, Sec 3 

° Surya w Hemant, I L R 16 Cal 706, Dhoronidhur v Wajid- 
unnissa, I L R 16 Cal 708 

* In Ahmuddin Khan s Hira Lai Sen and others (I L R 23 Cal 87) 
the majority of the Full Bench have held that the produaion of the cer- 
Itificate of registration, when the suit comes on for tnal, is sufficient 

Such a rule will abate the rigour of the law 
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There is a nother class of reveoge free land s which 
cornea within these rolea laid down in the Registration 
and Tenancy Acts namely, lands of which Government 
has, in consideration of the pa> ment of a capitalised sura 
granted proprietary title free in perpetuity from any 
demand of land revenue 

The Bengal Cess Act of 1 880 has also included within 
the definition of * estate"' the revenue free lands enter 
ed in Register B parti of the Land Registration Act, 
and the rights and liabilities of the owners of these lands 
under the Cess Act are the same as those of revenue pay 
ing estates • The aonnal amount of road ccss and pub 
he works cess is calculated upon the annual \ alue, but no 
dedactioo is of coarse allowed as in the case of rci enue- 
paytng estates ® The amount is payable in two equal 
instalments or in one annual payment on such da) or 
days as the Local Government may appoint * The amount 
IS recoverable under the Public Demands Recoiery Act 
The Dawk cess under Bengal Act V III o f iS6a is nqt 
payable by holders of revenoe free e states It was 
apparently an ovcrslghL But the tax itself, under the 
present slate of things ought not to be levied and the 
Act ought to be repealed 

EiUites Pat Rerenue free lands arc generally speaking heritable, 

Utioti Aft. partible and alienable as (states except lands dedicated 
to pious and charitable purposes as to which the law fs 
somewhat complicated But they are not partible by the 
Collector under the Estates Partition Act of 1876 The 
^definition of estate in that Act d^s not Include rerenne 
/ree Ia nnis * Thc^iTtltioo of surh lands most be made 
b>~avil courts,* though the principles^ of partition may 
pe|l be taken from tlir^<titfVl*arlitiOfi Act 

■ Aft I\ (ft C ) ef iSVj 3 • Oopal • AdklnJ t t-R. lo C»l 71J. 
AftlKinCJcf S<c Aft l\ (0 
Aft \ III (R C ) ef Sf 4. 

I- R* Ap^ K 13" fLjl 
JaBpVr« * L'kIis'bs 17 R. 137 
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^ Subletting of lakhiraj lands is common, but the pro Putm Sale 
visions of the Putni Sale Law (Regulation VIII of 1819) 
are not applicable to permanent tenures created by 
holders of revenue-free lands In fact, such subordinate 
tenures go by other vernacular names, such as tstemrat'i, 
nnthirrari mauriisi 

The lakhiraj lands, which, at the present day, become “^nus pro 
the subject of resumption-suits in the Bengal Provinces, 
are lands alleged to be held without any title from a time 
posterior to the Permanent Settlement, or held under 
grants made after the Permanent Settlement by holders 
of estates or permanent tenures We have already seen 
that the grantors, their heirs or assigns are bound by the 
terms of the grants ^ ^ cases of adverse possession as 
j akhiraj (without p a yment ot rent) , the rules of ' limitation . 

^e strong barri ers to claims at the present da y 2 If the? 

^it is tor possession by the proprietor of an estate or a 
tenure-holder, on the allegation that the land claimed as 
lakhiraj is not really so, but is a part of the mal or khiraji 
lands of the estate or tenure, it is for the plaintiff to make 
o\xt 0. prtina facie case that, at any time since the Perma- 
nent Settlement, the land was dealt with as mal, and the 
holder of the land or some predecessor of his paid rent 
for it 8 If the plaintiff is not a purchaser entitled to set 

* Mutty V Deshkar, 9 W R (F B ) i , Dabee v Joy, 12 W R 361 , 
and see Chunder v Bunko, 3 W R 177 

* Rungloll « Musst Bhoneshur, i W R 109 , Mahomed Askuro Ma- 
homed Wasuck, 22 W R 413 , Shaikh Ghogoolee v Shaikh Muzhur, 24 
W R 389, Erfanoonnissa v Pearee, 25 W R 209, Abhoy ® Kally, I L R 

5 Cal 949, sc, 6 C L R 26o,Sundun'» Mudhoo, I L R 14 Cal 592 * 

* Colleftor n Ganga, 2 Hay 33 , Tarim <0 Kali, 2 Hay 90, sc , Mar- 
shall 215, Kedar u Unnada, i W R 25 , Ellias v Tethraram, i W R 
164 , Ram © Deeno, 2 W R 279 , Beharee v Kalee, 8 W R 451 , Ram 

V Bistoo, 15 W R 299 , Nobo v Koylash, 20 W R 459, sc , 14 M I A, 

152, SB L R 566, Mahomed v Reily, 24 W R 447, Erfanoonnissa 

V Pearee, 25 W R 209, sc , I L R i Cal 378 , Newaj v Kali, I L R 

6 Cal 543, Akbar v Bhyea, I L R 6 Cal 666, sc , 7CLR 497, 

Bacbaram v Piary, I L R 9 Cal 813, sc , 12 C L R 475 , Narendra 

V Bishun, I L R 12 Cal 183 
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aside all incumbrances created since the sellleinent 
under which he holds proof of receipt of rent or poi 
session within twelve >ears of the suit must be proved, 
to remove the bar of fimitation In the case of a par 
chaser of an entire estate under Act M of 1859 or 
of a tenure under Act VII {B C) of 1868 desir 
ing to exercise the power* conferred either by section 
37 of the former Act or section la of the latter Act, 
or ID the case of a purchaser of a putni on n sale under 
Regulation VIII of 1819 or of an^ tenure or under* 
tenure sold for its onn arrears under the Tenancy Act 
and entitled to hold land free of incumbrances created 
by the defaulter the suit must be brought within (ncKe 
years of the comfirroation of sale * Put eien in th e 
latter ca se the suit being within time the_bDrdcn ~b f 
making out a prtma facte title to eject a defendan t 
wlTo ^ims the land as /akhtraj is upon the plaintiff * 
The presumption nhich the Regulation Lairs alfoned to 
be made m fa>our of the proprietors cannot nou be (nNok 
^ In the language of their Lordships of the Judicial 
Committee of the Privy Council in the case of //art^ar 
Mukhopadhsayat tfadhav Chandra Dahtt,* — U He* 
upon the plmntiTf lo^rovc a /ri/Tja^uciVcase His case is 
that his mal land ha* since 1790, been converted into 
lakhxraj He is 8urel> bound to give some evidence that 
hfs land was once mal lie maj do it bj proWng pay 
%ncnt of rent at sometime since 1 790 or by documrntnry 
^ yr other proof that the land in question formed part of 
the mdl assets of the Decennial Sclllcmcnl of the estate 
His ptima faeic case once proved the hurthrn of proof 

AA \\ oJ tfi77 SeV U, Art lat S>> ikh B oo- J • • 
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h shifted on the defendant, who must make out that 
'his tenure existed before December 1790” The pre- 
sumption arising from long and uninterrupted pos- 
session amply rebuts any presumption of the land being 
ma/, arising from its being situated within the ambit of 
an estate The rule thus laid down by the Privy 
Council has been followed in the case of auction-pur- 
chasers in Erfanoo nissav Pe aree Mohun Mookerjee,'^ in 
which Justice Mitter is reported to have said — “The pre 
sumption that every bigha of land within the ambit of 
his (the auction-purchaser’s) estate was liable to be 
assessed with Government revenue is not sufficient 
to start a case for the plaintiff in a suit of the present 
description, bec ause there is no presumption that 
every bigha of land within the ambit of an estate 
must be deemed to have been assessed with revenue 
until the contrary is proved But circumstances may 
exist, in particular cases, where the plaintiff may be ex- 
cused from giving prima facie evidence of the land 
being m^l or rent-paying,® A purchaser at an auction- 
sale for arrears, entitled to hold land free of incum- 
brances, may have to sue the defaulter himself, who mayj 
claim the right to hold land as lakhiraj, as distinct from| 
the land of which he has been just deprived possessionj 
by sale In such cases, it is the obvious duty of the^ 
defaulter to shew that his possession as the holder ofj 
lakhiraj land was based upon title distinct from that toj 
hold inal ^ In Newaj Bundopadhya v Kali Pro-\ 
sonno Ghosep Garth C J and Field J held that, in a suit 

for enhancement of rent where the tenant pleaded thatl 
' 

M L R 1 Cal 37S, <:c , 25 W R 209 

® Sec Nobof Ko3lash,2o W R 459. Bishnathw Radha,2oW R 465 , 
sec also Baclnrani Mundult' Peary Mohun Banerjee, I L R 9 Cal 813, 
sc , 12 C L R 475 

* Bishnath v Radii i, 2 W R 465, Beer v Ram, 8 W R 209 , 
Dev\an v Mothoora, 14 \V R 226, Goonomonce v Rajah, 18 W R 119 , 
Khorshcd v Baboo, 20 \V R 457 

* Ram V Veryag, 25 W R 534 


* I L R 6 Cal 543 
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a portion of the land, rent of which was sought to be en 
hanced, was held b) him as rent free, the onus was on the 
tenant to make oot a prma facie case that »uch portion 
of the land was »o held by him as distinct from mdl 
lands Id AUurA/t x B/i_yea Za/ aho, tht same 
judges held that where the defendants admittedly held 
certain lands within the plaintifTs temlndan, some at 
least of which were rent paying the defendants, If 
desirons of proving that any of these lands tvas rent 
free, were bound to give some prtma facte evidence of 
this fact before they could call upon the plaintiff the 
zemindar, to prove that the whole or any part of the 
lands uos mal But in two later cases Backaram 
Mundul V Peary Mohnn Bonerjee* and Nartndra 
t^aratn Rat v Buhun Ckundra the High Court 
doubted and distinguished the aboNe rulings 
tVsIffetof Questions about onus prahandt can ool) arise in 

etldeftct. determining which of the parties to a snit ought to begin, 
and which part} should tail if no evidence be given by 
either party Evidence la, in the large majority of civff 
cases adduced on both sides and it is desirable that the 
conclusions of judges should depend upon findiogsbased 
upon weight of evidence * Though the burden of proof in 
any suit in ejectment^on the ground that the fantf in suit 
in the possession of the defendant as rent free was since 
Ihcyear 1790 apart of the melgeotan lands of an estate, 
is generally on the plainliff but to say that the plaintiff 
roost discharge the burden by (he best and the mo^t 
BaUs^stciory evidence and that the defendant need not 
adduce an) evidence until the plalnlifT has strictly made 
out hit case is giving the rules shout the burden of proof 
an importance which the) do not deserve Undue weight 
to technical rules (rcqucnlly Icadt to failure of jojllce 
IScant) evidence on one side may be quite lufnaeot.ff 
/there is no evidence 00 the other side to rebut ft 
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PERMANENTLY SETTLED ESTATES 


The history of the Permanent Settlement of Bengal, 
Behar and Orissa, and of the origin and gradual rise of 
the class which was benefited or ruined by it, has been 
repeatedly told by men whose learning and ability com- 
mand the highest respect The discussions about the 
propriety or impropriety of the act by which Marquis 
Cornwallis, the then Governor-General, declared, with 
the approbation of the Court of Directors for the affairs 
of the East India Company, the Decennial Settlement 
to be permanent and unalterable, cover volumes , and 
nothing more remains to be said even on a matter of 
so vast an importance and of so great an historical 
value (The introduction of the Permanent Settlement 
by that nobleman whose moderation, love of justice and 
humanity no one ever doubted, and w'hich indeed the 
very code of 1793 displays in almost every part of it, 
has been repeatedly made the subject of rancorous 
debates and bitter controversies, both sides being par- 
tially right and partially wTong The zemindars were 
said to have been tax-gatherers and servants of the 
State, paying into the exchequer amounts fluctuating, 
arbitrary and unequal They were, on the other hand, 
said to be hereditary landlords, having proprietary right 
like the feudal lords of European countries. When the 
government of Mr Hastings attempted to ignore their 
right, made temporary settlements of land-revenue, 


Discussions 
as to propnety 
of the Per- 
manent Settle- 
ment 
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appointed managers of their estates, and ousted many 
of them, they complained loudly, and their complaint 
reached the House of Commons Statute 24 Geo HI 
25, known as Pitt's India Act, was passed in 1784 
the 39th section of which required the Coart of Directors 
“ to give orders for settling and establishing upon pnn 
ciples of moderation and justice according to the laws 
and constitution of India the permanent rules by which 
the tributes, rents and services of the rajahs, lemind^rs, 
polygars, taluqdars and other native landholders should 
be in future rendered and paid to the United Company ' ) 
Tlie claim of the zemindars to proprietary nght was 
asserted and denied and discussed hotly even in those 
early days of the Company s government and you will 
find the latest dissertation on the subject in Sir \VilIiam 
Hunter’s Bengal if S Reecrds published this year 
Tbe ueetwhy The policy of Lord Cornwallis, in fixing for e\er 
ofttemm. the land tax payable to Government wa<, if I may^ 
\enture to pass any opinion on the point a matter of 
necessity, and the despatch of the Court of Directors 
dated the 2gth September 1793 indorsing the 
Governor General 8 mcws was in accordance with the 
spirit of the age and the views of the Parliament as 
contained In Pitts India Act (The necessities of pi> 
ing the great military and civ il establishments of the 
Company nnd the dividends to (he proprietors cc 
qulred the punctual realisation of the bnd tat and 
the amount needed was large To avoid llucluatlon 
nnd ensure punctual realisation some means was abso- 
lutely necessary to be ndoptetl and the Government 
adopted not only ih*- best but the event shows the moil 
successful one The tax was nt (fie time <0 heavy 
and the rule* adoplctl for realising it so paralysing that 
most of the anaent rajahs and i-^mmihrs of Bengal whs 
had the good fortune of ihe I rrmanent ^ettl^m«*nl being 
thrust upon them succumbed tn th<- coun*' of a few 
year* The then prevailing Icebng in F-iglm ! about Its 
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own land-tenures, coupled with the esigencies brought 
on by the re\ olutionary war, a feeling w'hich resulted in 
the passing of the statute 38 Geo III cap 60, wdiereby 
the ta\ on landed estates in England wms perpetually 
fis.ed “subject to purchase and redemption by pro- 
prietors/’ led more than any other cause to the intro- 
duction in India of the same principle of giving certainty 
to the demand of Government upon land ) 

^ Tlie error of the Permanent Settlement w'as in the Zemindars 
application to India of English principles of land law, 
and the assessment of the tax on insudicient mate 
rials ''(The w’erc the only class of persons 

whom in the then existing state of things the Govern- 
ment could look to for punctual realisation of State- 
dues Tiiere w’as at the time this important body who 
had w’ldely dilTerent sources of origin, but known to the 
jMahomedan governors by one name only Some of 
them had long ancestries to tell, beginning at a 
period coeval, if not anterior, to the Mahomedan con- 
quest of Bengal Many of them w'ere hereditary princes, 
ownng only financial allegiance to the authority of the 
Great Moghul or his viceroys Their law of succession 
^was the law of principalities — prtviogeintui e ^ Even those 
who were of recent origin w^ere very influential and 
Wielded power not much inferior to that wielded by the 
very ancient families The more influential and the in- 
telligent amongst these were, to borrow a modern 
expression, members of the viceregal council at Mur- 
shidabad They were ministers of state, and the govern- 
ment of the country was practically, to a considerable 
extent, entrusted to their hands If we classify them, 
the first class would represent the old Hindu Rajas , 
of the country, whose ancestors had held independent ' 
principalities or principalities that owed only nominal 
allegiance to the imperial government, either Hindu or 


* See Ra] Kishpn v Ramjoy, ip W R 8. 
h 
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Mahomcdan The Rajas of Assam, Tipperah, Cuch^ 
Behar, Buheupur, Birbboom aod CboU Na^or map be 
placed in this class The second class consisted of the 
great /and holding families that came into existence 
during the Mahomedan go\cranient through Its vtfer 
ance or favour The Rajas of Rajshahl, Dinajpui^, 
Burdvran and Jessore mlh roao} others irerc </<• Jac/c 
rulers in their own states or terntoncs and used to pa^ 
only fixed tribute or land tax Thc> were like feudalorp 
chiefs The third and the most numerous class consisted 
of persons Vihose families had held ofTices for collecting 
revenues for ino or three generations and who thus 
claimed a presenptive ngbl to hold on ^hen ther e 
i ^ere the revenue farmers ubo, since the grant of Ihe 
^iwani m 1765, had been placed in office an d also han 
,,pe5?trT5|J^5ned^^^w^nT^~rHu^inbc'persoaaor 
Emilies known as aemtntiars in jjpo were not merely 
collectors of land roenue or (eksildars removable at 
pfeasure The office of xemindar had, In fact in most 
instances become hereditary and ihc) paid fixed sums of 
mone) to the Nabobs treasury more as tribute than as 
land revenue The Nabob sometimes extorted more 
money than the sctllcd or cuslormi) nmounl but that 
was not b) righlorlaw but b) might orMoIallon of law 
When the Gocmmcnl of India that is to ia\, the power 
in England and <heGo\crnor Generals Councilfn fodia 
agreed In dealing with all these xcmlndars In the samp 
waj as if they were feudal lords'^ some of them were 
no doubt raised in position and emolument but the flatus 
of man) of them was lowered 

Causes much simlfar to lliose that led to the 
fcudaiiralton of Europe after the fall of the Carlo- 
vingun d)natywcrc in force In India al the b’-gm 
rung and middle o! the highlrenlb Century and mhrn 
the English found them e!\es masters of the country, 

lltUrrs f Ji 
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they saw a state of things very much similar to the 
feudal government of the Middle Ages Consciously 
or unconsciously, Lord Cornwallis was thus led to in- 
troduce an imitation of the English system of landed 
property ^ 'iThe State assumed to itself and made 
over ,to the zemindars its own supposed proprie- 
tary right to the soil, as if the cultivators had no 
right to hold land against the will of the Government 
and its grantees , Deeper and closer observation, how- 
ever, would have disclosed, underlying the upper layer, 
conditions of life and ideas of legal rights and obliga- 
tions dissimilar to any with which Englishmen were 
familiar, and they consequently failed to grapple with, 
far less, to appreciate them The words of Sir John 
Shore were of no effect To repeat the words of the 
preamble to Regulation II of 1793, “the property in 
the soil was formally declared to be vested in the land- 
holders,” but adequate provision was not then made for 
ifche protection of the class of persons who were the real 
proprietors of the soil and who deserved for their weak- 
ness the largest amount of protection from the hands of 
Government 

The haste with which the amount of revenue Settlement 
was fixed was another cause of defect in the Per- o" im- 
manent Settlement ^The revenue fixed was so high matenals 
that, within the course of fifteen years, the Rajas of 
■^adia, Rajshahi, Bishenpur, Dinajpur, Kasijora and 
many others almost submerged under its wave The 
Birbhoom zemindar was completely ruined A host of 
smaller zemindars shared the same fate. It is perhaps 
scarcely too much to say that in a few years a complete 
revolution took place in the constitution and ownership of 
the estates which formed the subject of the Settlement. 

The dismemberment was quick, and the ruin subversive 
of its very principles The revenue assessed on other 


* Hunter's Manuscript Records, p 45 
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rstates did not include the then unknown item of waste 
land, and many eatalcs situated at a distance from the 
metropolis escaped rather cheap Onl> the Raja of 
Durdwan, heavily assessed as his estates were, escaped 
through an accident 

^ Financier* in India now regret that there was this 
Permanent Settlement, as the icmindars of the pres 
ent day make Urge profits That some of them 
do make profit is undoubted A good manj of them, 
howe^'cr derive title b) purchase ; e outlay of large 
capita!* Tliese financier* think that it i* the State 
and not the lemindars who should have profited b} 
the increase of the collivatcd area m Bengal and the 
more manifold Increase in the value of the pro 
duce But the) forget that the East India Compan) 
nouldhave been reduced to bankmptC), if the) had 
not adopted the pnnciple of permanent settlement , 
the) forget that the vested rights of a Urge number of 
zemindars required permanent settlement and that, 
taking all things into consideration, the State has not 
sufTcred — the anacnl Raja* and the cultivators of the 
soil have lufTcred In fact notnilhilanding the Perma 
ncnl Settlement the amount of revenue has locreased 
from Rs c R5 87 7a in 179091 to Rs 3 70 11385 In 
189293 exclusive in the latter ) car of a good many 
district* TTic bc^t authontic* I thfnlc, ate now agreed 
tliat the adoption of the principle of the Permanent 
Settlement wa* not a mistake) 

^rfaUtioa Regulation I of 1793 passed on (he tut May t, 9 S 

lol 1793. hxccllenc) the Governor General In Council con 

tntn* the Proclamation making the Decennial Settle 
ment of Bcnpil BehamndOr! a/rmunrir/ On at 
that nmc contained only a portion ol the diitrUl of 
Jloghli ond Midnapur— It Included onl) lh^ traet of 
countf) l)lng Iwlwcen the I ufrara\sfa and th'- 
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Suvc) nni ckha Orissa proper, which was conquered 
from the Mal.raltas in 1803,15 e\en now, as you have 
seen, subject to a temporary settlement The Decen- 
nial Settlement was commenced in 1789 and completed 
in 1791 The temporar) settlements made from tune to 
time before that }car had been found unsuccessful in 
a financial point of mcw', and the Proclamation w'as 
issued on the 22nd Alarch 1793, by w'hich the Governor- 
General in Council declared, with the concurrence 
of the Court of Directors, that the zcmindai s, indepen 
dent falnqdais and other actual pj opi ictoi s of land, 

WMth whom the Decennial Settlement had been con- 
cluded, would be allow'ed to hold their estates at the 
same assessment for ever, “ and that the jumma, 

Avhich might be hereafter agreed to by the proprietors, 
whose lands had been held khas 01 let in farm, be fi\ed 
forever”^ But “no claims for remission or suspen- 
sion of rent w'as to be admitted on any account, and 
lands of proprietors were to be invariably sold for 
arrears”- Proprietors w'ere also declared to have the 
privilege of transferring their lands without the sanc- 
tion of Government, and partition or division of estates 
was to be freely allow^ed ^ These were the main pro- 
visions of the Regulation, which has sometimes been 
said to be the “ charter of the landed aristocracy of 
Bengal ” The Government reserved the right to 
enact such regulations as might be necessary for the 
protection and w^elfare of the dependent taluqdars, 
raiyats and other cultivators of the soil, without detri- 
ment to its right to levy the fixed sum payable 
by the actual proprietors as revenue ^ But, as you 
will presently see, the power was not exercised until 
very recently 

Regulation I of 1793 should be read along with Reg- Regulation 
ulation VIII of that year, as it contains the principles VIII of 1793. 


* Reg 1 of 1793, Sec S 
’ Reg I of 1793, Secs 9 and 10 


® Reg I of 1793, Sec. 7 
Reg I of 1793, Sec 8, cl X, 
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of aettlemeDt and the mod^ of asscsimenL Section 4 
of the latter Regulation enacted— ' The flcttlemcnt 
under certain restrictions and exceptions hereafter 
specified shall be concluded with the actual propnelors 
of the soil of whatever denomination, Hbelher jfw/fl 
rfarj, taluqdars or chowdkuris 1 These taluqdars arc 
called in the Regulations independent taluqdars nho 
were entitled to hold land with all the prinleges of 
Memindars, paying revenue direct to Government Sec 
tioD 5 of the Regulation specifies who these independent 
taluqdars are* while the following three sections 
deal with taluqdars who are not indepcndcnL I 
have already said* that some lands were held under 
grants made by the Mahomedan goiernment a* 
matgusari aymas t e on pa)roent of fixed sums 
as quit rent, and those granted for the benefit of leam 
ed raen and collegesuercclassed as independent taluqs 
while malgusan aymas granted honi fide for the par 
pose of bringing waste lands into cultivation were 
to be classed with other yung/eiun taluqs as dependent 

‘ Reg VIIl o( 1793, S«. 4- 

* The Talaqdtrf to be con<U)«red the sAoil propricton o( the Ueiij 
cotnposiBC their era the (oUowlpgt— 

Jin who parchateJ thdr laadt by prlralt or el pahlk 
iile or obtalecJ theai br trwn the i mlodir or olher peopKe 
tor of Unite whom iher new piy tbe rmona eiieiioJ apon thrtr 
or from hii arveaiton tabjrA le the piymf t of the nlehr iheJ 
Jaet ot Gorcromenl ead »bo reedred deedrof iiJe ©f jlfl c 4 »»<b 
Uad, from the xeml dir or from the lUfu miilojoetr to 

them hi* proprletery risht* therela. 

Talaqiin whom t fi*f» »♦« formed b»for* Ih* rrmUdtf 
Of other ectoil proprietor of lead. <0 whwn ihry «ow pif ihrlf ftreaer 
or hie *BC«lofi loeaeeJeJ to the fCibIe«Lirf 

7)1 y ^Telaqdin the lead* comprfeed fa »he+e fx/afi emre eerer 
the property of the »etnlo<Ur of other eclntl petmlrtor tf ih eett, 

10 whom they aow piy Ih If rrrena er lawertree 

/V* I* — T»lo<rtJn’ •^^ *‘”***^*'’ '^’* ^■* ** 

IbOM dmotlbeJ la the prrctJ *7 hy ifkt cf 

or UherlUMt from the former proprietor ti twh /* 

’riatf P-^5 
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ft 7 iu( 7 S ^ Regulation VlII of I7g3al‘50 contained the 
general rule'? for other permanent settlements and 
proMsions ns to the cM^'ting subordinate rights in 
land, the rights of ihe solllemcnt-holdcrs in relation 
to ran als, and rules ns to Kcyr/ compensation and 
remindar's prnatc t/ialtcj! lands Man} of the sec- 
tions of this Regulation ha\ c been formall} repealed, 
and with the exception of ihofc that deal with the 
isubstantnc rights of the different classes of persons in- 
terested in land, the Regulation it-clf ib now of little 
practical use The rules of asstssment laid down in the 
Regulation were the basis of further permanent settle 
ments, and the} continued to be in force until 1822, 
when they were considcrabh modified Permanent 
settlements continued to be made until about the }car 
1871,- and thus the permancntl} settled area in the 
Bengal Provinces is now very large ° 

The Regulation Code of 1793 laid down, with suffi- 
cient precision, the rules intended to gov ern the legal 
relation belvv een the Stale and the proprietors w ilh whom 
permanent settlements were concluded, but they occasion- 
ally required explanations, modifications and additions, 
as experience and altered state of things from lapse of 
time demanded Much of the complications now exist- 
ing in the law relating to landlord and tenant in the 
Bengal Provunces is due to modifications and amendments 


' Reg VIII of 1793, See 9 
- Ante p 51 

* The permanent settlement exlcnds over the following districts — 
Bengal -Burdwan, Bankura, Birbhum, Hughli, Howrah, 24-Perganas, 
Jessore, Nadia, Murshedabad, Dinajpur, Malda, Rnjshahi, Rung- 
pur, Bogra, Pubna, Maimensing, Faridpur, Backerganj, Chittagong, 
Noakhali, Tipperah, Dacca, portions of Chota-Nagpur, Julpaigun and 
Sylhet 

Behar — Patna, Gya, Shahabad, Tirhoot, Sarun, Champaran, Purnea, 
Bhagulpur, Monghyr and part of Sonthalia. 

Orissa — Midnapur 
Assam — Part of Goalpara, 


Changes 
made since 
1793 
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made now and then since 1793 The exact extent ot the 
repeal, made indirectly and by implication is difficult 
even for professional lawyers to discoier The Laws 
I Lo cal E xtent Act and the Rep ealin g Act (Acts ■'vV of 
1873 and \Vl of 1874) are not sufficient to guide us 
saiely throagh the labynnth 

The settlement holders Ihejr heirs, successors and 
represenlatiNCs were exempted from an) additional 
demand of re\enuc In the nords of the Proclamation 
issued on the 22nd March 1793 llie assessment wos 
irrevocable and unalterable * They were on the other 
hand to pay into the exchequer the ntsesjcd amount 
without an) abatement The original aiiessment and 
the mode of pa) ment nere b) s/cca Rupee* In 18^5 (he 
Rupee known as the Company t Rupee uas declared to 
be legal tender for tne Calcutta sicca Rupee and the vafu e 
of the Compan) s Rupee was declared to be six 

teenths of the zxcca Rupe e * Act W II of 1835 came Into 

( operation on the ist September 1835 and since then the 
amount of revenue payable b) every sritlcmenl holder 
was increased b) one fifteenth Thj« however nas not 
an actual alteration in the amount of the revenue * 

Dawk Ceij. The Bengal Legislature passed In 1862 ari Act 
for improving the t)Btcmo( Zemindari Danks in as 
much as the con\e)anccof letters on public service 
between Police officers and I*olicc stations and the 
Magisterial offices was defectUe Irregular find unerr 
lain and ns fund wMrcquircd to improve ihr S)'>tem ' 
Magistrolcs of districts were emjKJWcred to ral r annu 
ally the total sum ncces ar) for postal service known 
as the Zemindari Pawk Service The apportionment ii 
ratably on the s^JJrr jumna subject to the approval of 
and revision b) the Commissioner of the Divivion The 
pa) mentis required to be ma<lc half yrarlr fo adsanre 

Rrl I tJ 177V ^ 1 t I XV JJ cf I'jf 

» Kotrt V Skotkrr I W R. 14 ^- la AtlV III * 
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and double the amount is levied in default ^ The amount 
, IS recoverable under the Public Demands Recovery Act 
The performance of the duties for which the tax was 
originall}' imposed is now actually under the control of 
the Government Postal Department, and, except in isolat- 
ed tracts, no zemindari dawk is maintainable between 
any two places," b ut the Da wk cess continues to be 
levied as rigorously as in 1S62, as an additio nal i m 
post upo n the s udder jumma It is no w a le g alized 
abwad ^ The Dawk cess is not recoverable from under- 
tenants or raiyats without special contract, and even 
where there is a contract it is not realisable as rent ^ 
(The Bengal Legislature passed in 1871 an Act for 
local rating for the construction and maintenance of 
roads (Act X of 1871) The rate was local, and persons 
interested in land and being in possession, zemindars, 
tenure-holders and raiyats, all were to contribute to the 
fund, — zemindars being primarily liable to Govern- 
ment This Act was followed by Act II (B C ) of 1877, 
known as the Provincial Public Works Cess Act The 
Settlement Proclamation required the zemindars to im- 
iiprove their estates, making use of the profits secured to 
them by the fixity of revenue, and if they failed to execute 
and maintain works of public utility, the State could in- 
terfere and compel them to do so But how far the terms 
of the Proclamation would permit the State to levy cesses 
\for the construction and maintenance of roads and for 
other works of public utility, or for a fund for use at 
times of scarcity and famine for relief works, is a ques- 
tion which has been a constant topic of discussion 

These Acts were consolidated with amendment in the 
Bengal Cess Act (IX of 1880), which is now in force. 


' Aft VIII (B C ) of 1862, Sec 9 * Aa VIII (B C ) of 1862, Sec 4 

3 Bissonath ® Ranee Shurno Moyee, 4 W R 6 
^ Aa VIII (B C)of 1862, Sec 12, Ruttun Monee ® Jotendro, 
6 W R (Aa X) 31 , Maharajah “a Sadha, 8 W R Si? 1 Erskine 
u Tnlochun, 9 W R 518 
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The amount levied under this Act is an addition to Iheai- 
sessed revenue though it is not realised as such. These 
cpe_s_are personal debts of the propnelors and are not 
chargesi o n the estate or te nure for uhich they are“dur. 
«nd_ra nnot be realised by sale of such est ate nr 
lUhe debtprji_nght has passed to a third persnn Thaj 
are recoverable bp the procedure laid downjn the 
Public Demands Recovery Act* Under section 41 
of the Cess Act— ' Every holder of an estate shall yearly 
pay (0 the Cotfector the entire amount of the road ccJS 
and puhUc work* ce$8 calculated on the annual yaloe 
of the lands comprised id such estate, at the rate or 
rates which may have been determined for such ceases 
respectively for the year as was in this Act provided, 
less a deduction to be calculated at one half of the said 
rates for every rupee of the rev enue entered in the valua 
tion roll of such ealate as payable In respect thereof 
The Collector is to prepare the valuation roll of each 
estate the annual value of the lands comprised m it l>e 
ing determined cither summarily or from materials sup 
plied in accordance with the rules laid down In the van 
ous sections of the Act* The maximum rate for every 
rupee of the annual value is half an anna for each of the 
cesses and the maximum is nori levied m almost all the 
districts in the Bengal Provinces The amount pay able to 
the Collector if the full rale be levied b In the words of 
section4i one anna for every rupee less half an anna for 
every rupee of the revenue payable to Government Sup 
posing an estate Is valued by the CoJIrclor at Bv loexv 
and the revenue pay able U Rt 700, the amount pay 

t t- R- 7 *Jl * G rtl 

I L R •^jOL f'y €*** C rbj » SnttUtj L U tU 

17 C L 414 . _ 

Atic. nV« •niift rJ*t T \U 

A<t ^ <rv urxf r F** Wo.* 1 - R- »4 C4I. » » v P' 

t L- R. 14 C*l- 9. W#*i <!»• » t U R. C*I. 115. i> 

ci Mt»lc»r< •«*<» M B kV t *. S^rntiry L l-K 
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able for the two cesses* together is i,ooo annas minus -j 
of 700 annas, that is to sa.y^ Rs 40-10 as As we shall 
presently see, a part of this amount is recoverable by the 
holder of the estate from subordinate tenure-holders and 
raiyats and holders of rent-free lands, and the amount pay- 
able under the law by him from his own profit is 300 half- 
annas, that is to say, Rs 9-6 as The principle is that 
every holder of land must pay half an anna per rupee of 
his profit, the raiyat or actual cultivator paying half an 
anna per rupee of the rent payable by him So that the 
holder of an estate is made to pay an additional sum be- 
sides the revenue, and he is primarily liable to Govern- 
ment for the entire amount of cesses payable to the State. 
The days for payment by the holders of estates to the 
Collector are the same as those fixed for the pay- 
ment of the instalments of revenue, but the instalments 
of cesses are equal In most of the districts in the Bengal 
Provinces, the amount is payable in four instalments ex- 
cept in cases of small estates The instalments of reve- 
nue, however, are generally unequal 

The Income Tax,^ which, there is every reason to ap- 
prehend, will be permanent, is not payable for profits de- 
rived by zemindars from their estates But estates or parts 
'of estates situated within municipalities are exempted 
from the operation of the Cess Act of 1880 Income 
Tax IS payable in respect of such estates 

The payment of revenue, which is a charge on the 
land, demands our special attention It is a liability on 
the land as a first charge and is realisable by Govern- 
ment, in the first instance, by the sale® of the land for 
which the arrear is due 

The original engagements with the proprietors and 
farmers of land were for the payment of the annual 
levenue in monthly instalments, the amount of each in- 
stalment varying generally with the instalments of rent 

> Aa VIII (B C ) 1880, Sec 42, cl I = Aa II of 1886 

* Reg I of 1793, Sec 7 
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recoverable from rai^ats An arrear of roenue bag 
been defined to be ‘^the whole or portion of the kut or 
instalment payabfe in any month and remaming^ undis 
charged on the* first of the following month On an 
arrear of revenue being due, the Collector, under the law 
as onginally framed, \v^ required to 8er\e a notice on the 
defaulter and on his failure to pay, notwithstanding the 
service of the notice the Collector had the option of 
confining the propnetor • The Board of Revenue only 
might direct the sale of the whole or a portion of the 
estate of the defaulter, but the sanction of the Governor 
Genera! in Council was in every case necessary * U 
the proceeds of the sale were not equal to the Govern 
m^nt demand other properties of the defaulter might 
be sold to make good the deficiency * Before the 
end of the } ear 1 793 the law had to be modified , restnc 
tions were placed on the powers of the Collectors to 
direct the confinement of propnetors and sales of estates 
were directed to be advertis^ oen without the sane 
tion of the Govemor'General but no sale was to take 
place without such sanction * A material alteration 
was, however, made in the law Regulation Vll of 
1799 the practical effect of which w’as that the con 
fincraent of defaulters for non pa) 03 enl of revenue 
was abolished, the personal properties of defaulters 
nod their sureties were made liable to be attached • 
and the Board of Revenue was for the first lime 
Qulhorited to conduct sales’ The neat Regulation 
on the subject was I of iSoi but it made no material 
alteration in the law Regulation V of iRia made 
an imponaol alteration as regards pa) ment of inter 


• Rrj \|\ ef 1-93 s I Aft \l tJ If Srt. s 
RrC \1\ frt ^ 4 

R ( XIV U tjtkln t Cviu 3 W R tr C)4t 
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est on arrears ^ The liability to penalty directed to be 
imposed by the previous Regulations was removed and 
interest at twelve per cent per annum was made charge- 
able, unless the same was remitted by the Board of 
Revenue By Regulation XVIII of 1814, a further modifi- 
cation was made, which dispensed with the previous sanc- 
tion of the Governor-General in Council for sales of es- 
tates and gave to the Collectors of Districts larger powers 
In the year 1822 when sales became less frequent 
and the necessity of superintendence by the superior 
officers of revenue became smaller, the Board of Reve- 
nue was vested only with the revisional power of annul- 
ling sales^, and civil courts were empowered under cer- 
tain circumstances to set aside revenue-sales. In 1841 
Act XII was passed, discontinuing the levying of interest 
and penalty upon arrears, appointing fixed days for 
payment of revenue, and providing fixed dates for sales 
of estates in arrear 

The law as to revenue-sales was considerably modified Aft I of 1845 
by Act I of 1845 It not necessary to go into the details 
of the rules laid down by this Act, as it was with slight 
modifications reproduced in Act XI of 1859 — th e sale-law, 
which, with certain modifications made by Act VII (B C ) 
of 1868, is now in force You will find in the reports 
several cases on the Act of 1845, and I shall advert to 
them when referring to the corresponding sections of the 
existing law There is, however, one leading case 
on the construction of section 9 of the Act of 1845 
which deserves attention, as it is often quoted — 

VIS , the case of Nasfendr.a..Chundr a Ghose v Kamim 
Dj^si 3 Kamini Dasi was a Hindu widow in posses- 
sion of her husband’s estate as his heiress Nagendra 
Chundra had deposited money under section 9 of the 
Act to protect his interest as mortgagee of a revenue- 
paying estate belonging to Kamini Dasi as heiress of 

* Reg V of 1812, Sec 28 ~ Reg XI of 1822 

* 8 W R , (P C.) 17, sc , u M I A 241 
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husband when the estate n*ai about to be told for 
arrears of revenue she having defaulted to pa/ The que. 
tion that tvas raised in the suit instituted b^ Nagendra 
Chundra for the recoveiyof the money deposited bj him 
was whether the amount deposited b/ him forthoppotcc 
tion of the estate nas a charge on the (nhentance, or 
whether it tvas Apertoaaf debt of the wfdow, KAroini 
OdSiu The Jud/ccal Committee of the Pnvy Council held 
upon the construction of section 9 of the Act that the 
amount of deposit with interest ivas recoverable from the 


AfU\l cl 
1855 acd VlU 
iSfiS. 


proprietress and that it was her personal debt The JudU 
mat Committee howe\er, nas of opinion that ‘ consider 
mg that the payment of revenue b> the mortgagee did 
prevent thetaluq from being sold their Lordships ViOuld» 
if that were (he sole question for their consideration, find 
it ditncuU to come to an> other conclusion than that the 
person, who had such an interest in the Uluq as entitled 
him to pay the revenue doe to the Government and did 
actually pa) it was thereby entitled to n charge on the 
laluq as against all persons interested therein tor the 
amount of the money so paid Their Lordships hour 
ever, dismissed the suit as they could not baring the 
cjvprcss words of section 9 of the Act before them, apply 
the general principle staled in the wordv I have quoted 
from the judgment Section 9 of the Act of 1645 
^mended by Act \l of 1850 and holders ol Uen oa 
estates were reasonably secured * 

Act \/ of 1859 whfch with ncngal Act Vff of 
tS68 regulates at the prevent day the procedure for^ 
recovery of arrears of revenue U about to be repeated 
and a Bill h now under the consideration of the 
local legtilallve council I hope that In arecnding 
these Acts our local Legislature rroold gwe their serf 
005 attention to the imperfection* of the prevent 
law which In many InfUncr* have been found ta work 
the greatest injoUkc Cases arc not fare in wti^h utr/ 

Aft pi i 5 <j. rerun 
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take place of valuable estates at extremely inadequate 
prices and for petty arrears, the non-payment of which 
did not arise from inadvertence, or neglect, or want of 
means of the proprietors , the Commissioners of Revenue, 
however, do not think it proper to set them aside for^' 
reasons which it is difficult to appreciate The sales of es- 
tates with revenues less than Rs 500, and of which the 
number is very large and is increasing every year on 
account of partition and separation of shares, have been 
found to be still more injurious, as these sales are not 
advertised in the Official Gazette. The publication of the 
notices required by the Act are left to ignorant and ill- 
paid agents, who are often required to serve notices on 
the lands of estates of which they have no personal know- 
ledge. The punctuality iMth which the revenue of the 
permanently settled estates in Bengal are now realized 
IS no doubt due, to a considerable extent, to the stringent 
provisions of the “ sunset laws" , but the time has come 
for further legislative enactment for the protection of 
capitalists, who are absolutely necessary for the com- 
mercial interest of the country, and of those holders of 
^states who have parted with direct possession in favour 
of tenure-holders and mortgagees Stricter rules for the 
publication of the fact of the non-payment of revenue, for 
the service of notices of sale and the like, a revival of the 
law for personal service on defaulters, and greater facih 
ties for setting aside sales on payment of penalty, may, 
to a considerable extent, lessen the rigour of the present 
law Sales for arrears of revenue are not of constant oc- 
currence, as IS supposed by the Judicial Committee of the 
Privy Council in Gobindolal v Ramjanavi Misser and 
othersd There is now no reason for any apprehension 
that “ any thing which impairs the security of purchasers 
at those sales tends to lower the price of the estates put 
up for sale ” As a matter of fact, many of the sales for 
arrears of revenue that are attempted to be set aside are * 


I L R 21 Cal 70, sc L R 20 I A. 165 
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brought about for serving the fraudulent purpose of*" 
defeating nghtful owners, creditors and incumbrancers 
If on the other hand, the estate ts sold at an adequate 
value, seldom, if e\cr, is an application made for 
setting aside the re\enue sale 

intUlmMU Bill to amend and consolidate (he existing 

ot rtrenas provisions of the Sale Law may like man\ others be 

and paymeot * ^ ^ 

tbmot shelved, and I think it proper lo gi\e here a short 
summary of Act Xf of 1859 and of the Bengal Acts modi 
fying the same in so far as the) bear on the present 
subject The ktst^ or instalments of revenue arc 
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not now payable monthly Section 3 of the Act em- 
powers the Board of Revenue to determine upon what 
dates arrears of revenue shall be paid in each district 
under their jurisdiction If any quarterly instalment is 
not paid up before the sunset of the latest day thus fixed, 
the estate practically lapses, and the defaulter has no right 
to bar or interfere with the sale by subsequent payment or 
tender of payment but the Collector has the power at 
anytime before commencement of the sale, and the Com- 
missioner at any time before the final bid is accepted, to 
exempt the estate from sale by recording a proceeding, 
giving the reason for granting such exemption " The 
^rder of the Commissioner, however, has no effect if it 
reaches the Collector after sale The mere receipt by the 
Collector of the arrears of revenue after the latest day, 
without an express order for exemption, is not enough to 
prevent the sale, or invalidate a sale that has taken place * 
If there is no arrear and all sums due as revenue have 
been paid by the proprietor or any person on his be- 
half before the sunset of the latest day, no sale can take 
place, and if by inadvertence or mistake a sale does take 
place, the sale should be set aside, and the Civil Courts 
. may interfere, the sale being one not under the Act ^ 

’ Aft XI of 1859, Sec 6 , Gossain v Ishn, I L R 2i Cal 844 
See also Azimuddin v Secretary, I L R 21 Cal 360 

* Aft XI of 1859, Sec 18, Mohabeer'a Colleftor of Tirhoot, 13 W R 

423 

* Gobind V Sheraiunnissa, 13 C L R i ( Gauri v Janki, I L R 17 Cal 
809, Gobind V Ramjanam, I L R 2i Cal 70 

■* Byjnath v Lalla Seetul, 10 W R 66 (F B ) sc , 2 B L R i (F B) , 
Sreemunt v Shamasoonduree, 12 W R 276, Munjina® Colleftor, 12 
WR 311, sc, 3 B L R App 144, Thakoor V Colleftor, 13 W R 336, 
Hurgopal D Ramgopal, 13 W R 381, sc , 5 B L R 135, Ramgobind 
V Kushuffudoza, 15 W R 141 , Gauri v Janki, I L R 17 Cal 809, 
sc, L R 17 I A 57 See also Gobind® Ramjanam, I L R 21 Cal 
70 (83) , Gossain ® Ishn, I L R 21 Cal 844 As to sales for arrears 
of cesses where really there are no arrears, see Gujraj ® Secretary, 

I L R 17 Cal 414 and the same case in P C , Mahomed v Gujraj, 

I L R 20 Cal 826 
N 
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<j« A deposit m the collectorate to the credit ot the pro- 
pnetor or even of the estate in arrear, sufficient to 
cover the amount of revenue payable to Government, is 
not enough to exempt the estate from sale, unless the 
Collector has been asked by especial petition on or before 
the latest day to appropriate the amount m deposit to 
the satisfaction of the amount payable as revenue.* The 
existence of such deposit in the collectorate or the fact 
that the arrear os small and that it was not put in owing 
to inadvertence or mistake, may onl> be a reason for in 
ducing the Collector or the Commissioner of Retenuc 
to grant exemption from sale, and it ma} also be a good 
reason for settingaside the sale when it has taken place 
on the ground of hardship or injustice * But the deposit 
of money or Government securities endorsed and made 
payable to the order of the Collector under the proti 
sioni of section 15 of the Ad would protect the estate 
from sale such deposit being considered os ictual pay 
ment made before the latest da) * 

When defiolt has been made in the payment of reve 
UoM. noe on the latest da) provided therefor the Collector tt 

required to issue Ino sets of nollces The first set is to 
contain a particular description of the estate or share of 
estate in default the revenue assessed thereon and the 
date fixed for sale and one of these notices i« required to 
be affixed m the court house of the District Judj^c ind the 
other in the office of the Collector who Is to hold the sale 
The day fixed for sale should not be less than thlri) days 
from the date of tbeoffixmg of the notification in the 
Collector s offiec U the annual revenue payable lor the 
estate orshate of estate in default eireeda the sum of U* 
500 a notification of the sale slmufJ also be pubtiihej fn 
the Officiat Gatelle • Tfic other >rt of nulicn i* require t 


' Aft Xtol i**-) ^ - 

» Aft XI cf if ’O I tt ft. 
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to be published for the benefit of under-tenants and,raiyats 
who are thereby forbidden to pay rent to the defaulter 
They are required to be published and affixed at the 
Collector’s office, at the Moonsiff’s court, at the Subdivi- 
sional cutchery, at the Police stations within the jurisdic- 
tion of which the lands of the mahdl in arrear he, and at 
the principal cutchery of the mah^l or some conspicuous 
part thereof ^ The non-publication or any irregularity in 
the publication of any or all of these notices is, howevei, 
not sufficient to vitiate the sale That may amount to 
irregularity but not illegality, making the sale absolutely 
void Even if the date fixed for sale be within thirty 
days of the affixing of the notification in the Collector’s 
office, the sale that follows will not be a nullity, and Civil 
Courts cannot set it aside on that ground , but such sale 
may be annulled on proof of substantial injury by reason 
of the irregularity complained of ^ It should, however, 
be noted that the Court cannot infer, in the absence of 
direct evidence, that inadequacy of price is due to irreg- 
ularity and the non-publication of the notification 
under section 7, which is intended for the benefit of the 
purchasers, cannot amount to material irregularity in 
publishing the sale The Commissioner of Revenue 
has the power, on an appeal being presented to him 
within sixty days from the date of sale or forty-five 

* Aft XI of 1859, Sec 7, Aft VII (B C ) of 1868, Sec 7 As to 
what omissions in the sale-notification are not material, see Zerkalee n 
Doorga, 16 W R 149 , Secretary v Rasbehan, I L R 9 Cal 591, sc, 
12 C L R 27 , Amirunessa v Secretary, I L R 10 Cal 63, sc , Amirun- 
nessa v Browne, 13 C L R 131 . Ram v Mahabir, I L R 13 Cal 208 
And as to irregularities, see Cornell v Oodoy, 8 W R 372 

~ * Womesh ® Isharutoollah, 8 W R 439 Luleeta v Colleftor, 19 
W R 283 , Gobind V Sherajunnissa, 13 C L R i , Balmokoond v 
Jirjudhun, I L R 9 Cal 271, sc, ii C L R 466, Mobaruk u Secre- 
tary, I L R II Cal 200, Gobind v Bipro, I L R 17 Cal 398, 
Mahomed v Raj, I L R 21 Cal 354 

* Maharajah® Hurruck, 9 M I A 268, Mahabeer ® Colleftor, 15 
W R 137 , Mahomed v Raj, I L R 21 Cal 354 See also Mobaruk 
V, Secretary, I L R 1 1 Cal 200 



PERUANEKTLY SETTLED ESTATES. 


.0^ 


NoHce andcr 
S»c 5 of Aft 
XI of 1859. 


days, if presented to the Collector for transmission to 
the Commissioner to annul the sale, if it appears to him 
not to have been condneted according to the prorisioos 
of the law, and he may also la) down terms for pay 
ment of cumpensatton to the purchaser * A sale may also 
be set aside under section 26 of Act \I of 1859 on the 
ground of hardship 

An exception is made in the case of arrears other 
than those fortlie currentjear or for the year immediate^ 
ly preceding arrears due on account of estates other 
than that to be sold -ind arrears of estates under attacii 
ment by order of any civ il judicial authority • w helhcr the 
attachment be of the whole or of a part and of estates 
managed by the Collector id accordance with such order • 
In such cases the law declares that the estates shall not 
be sold otherwise than after a notification shall hare been 
affixed at the courts of Uic District Judge and the local 
MuosifT at the police station and also at the cntchery of 
the payer of the revenue, or alsoroe conspicuous place of 
the locality for a penod of not less than fifteen dear days 
preceding the dale fixed for payment 10 the office of the 
Collector This notification is imperative and its non 
service is a material irreguHnly for which the sale for 
arrears may be set aside This prorisioo as to specul 
notice however applies only where the altachracot has 
been cfTcclcd at least fifteen days before the Uvt dstc 
fixed for the payment of any instalment of revenue for 
which It IS sought to bring the estate to sale ♦ 


‘ Art \ It (C C ) cl 3 w C*Vf^ 3 r HUB 
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Section 6 of Act XI of 1859 does not require that 
the name or names of llic proprietor or proprietors 
should be specified in the notice, and no analogy can 
be drawn in this respect between a sale by the civil court 
and that by the Collector ^ 

I he jurisdiction of cimI courts to set aside revenue- 
sales is of an extremely limited character A suit to set 
aside a revenue-sale must be brought within one year 
from t he date w’hen the sale is confirmed and beconies 
final - The sale becomes final at the noon of the sixtieth 
day from the dat^of sale, that day being included, and if 
an appeal be preferred, from thedatc of the dismissal of the 
appeal by the Commissioner, if such date be beyond the 
sixtieth day The ground or grounds for setting aside the 
sale by a civil court must be such as has or have been de- 
clared and specified in the petition of appeal to the 
Commissioner, and no sale can be set aside unless such 
appeal has been preferred and the ground or grounds 
specifically taken ® But if there is illegality and not mere 
irregularity, or the sale is a nullity, there being no arrears, 
no appeal to the Commissioner is necessary before suit ^ 
No person wdio has received the purchase-money or any 
part thereof is entitled to contest the legality of the sale * 

There is another difficulty as to the exercise of the 
power of civil courts in setting aside sales on the ground 
of material irregularity Under section 8 of Bengal Act 

’ Secretary v Rasbehan, I L R 9 Cal 59 * > Amirunessa w Secre- 
tary, I L R 10 Cal 63! Gobind v Sherajunnissa, 13 C L R 1, Raiti- 
narain o Mohabir, I L R 13 Cal 208 

* Aft XI of 1859, Sec 33 , Aft XV of 1877 Schedule II, art 13, 
cl , (c) , Raj V Kinoo, I L R 8 Cal 329 

* Mohun V CoHeftor of Tirhoot, i W R 356, Womesh v ColIe6tor 
of 24-Perg , 8 W R 439, Gobind v Sherajunnissa, 13 C L R i , Gauri 
V Janki, I L R 17 Cal 809, Gobind v Ramjanam, I L R 21 Cal 
70, Gossain v Ishri, I L R 21 Cal 844 

* Byjnath Seetul, 10 W R. (F B)66, Munjina v Colleftor, 

W R 3 ^ 1 ) Thakoor ® Colleftor, 13 W. R 336, Lala Mobaruk 
Secretary, I L R ii Cal 200 

* Aft XI of 1859, Sec 33. 
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VII of i 86 S,erery certtSaie of »ale issued under ActM 
of 1859 "shall be conclusire evidence in favour of such 
purchaser and of everj person claiming under him that 
all notices in or by this Act or by the said Act XI ot 
1859 required to be served or posted have been duly 
served and posted and the title of any person who may 
have obi lined any such certificate shall not be impeach 
ed or affected by reason of any omission, inforroalily, 
or irregularity as regards the fcming or posting 
of any notice in the proceeding under which the sale 
was liad at which such person maj have purchased *’ 
The rule of law here laid down confines the Inquiry 
merefy to the ground of nullity t e illegality and not*' 
mere irregularity/ the sale not being under the pron 
8100S of the said Acts Unless the suit is brought with 
the utmost ezpediUon before the issuing of the certificate 
of sale, and unleas the issuing of it by the Collector is 
sUyed by temporary injunction under the prowsions 
of the Code of Cuil Procedure the grounds for inter 
ference by avil courts arc very narrow In Lata 
Afohantk Lai y The Secretary of State for India tn 
Council* the majority of the Full Bench of the Calcutta 
High Court held that non'Compliance with the pro^ 
vdsiont of section G of Act \I of 1855 was not t mrre 
Irregularity and wis not one of those error* In pro* 
cedure which was intended to be cured by section 8 
of Bengal Act VII of 186S But the deasion of the 
Privy Council tn the case of Cortrtdlal Fey r Fan 
Janarn Misscr* has thrown considerable doobl as to 
the correctness of the \icw laVcn by ihr High Court 
rirctmT** The title of the p urchascf^^atci^ffom the day after 
that fized (or ihe_]UsI Jay of pavrnmt * and not from 

TtUocrrr ColUHor U K <J1 
» I L R II C^L ro <*T#! > n» 

CsLs?! K iiC U R- 4'^ 

• 1. L. R-*i C*t-o»tr UR.»oLA iCj 

Aft XI el ilj-z 4S<S A 
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the day of the purchase or confirmation of the sale The 
purchaser is also liable for instalments of revenue that 
have fallen due from that day ^ The notices under section 
7 of Act XI of 1859 prohibit payment of rent to the 
defaulterj the principle being that his right ceases with 
the default 

Provision is made in the Act against henatnt pur- 
chases, no suit for possession being maintainable against 
a certified purchaser on the ground of his being a 
henamtdar," This provision is very similar to the provi- 
sion contained in section 317 of the Code of Civil Pro- 
cedure,® but the plea under this section is not allowed 
unless the case comes strictly within its words * There 
5 ^is, however, no bar to any of the defaulters purchasing 
the estate, though he himself has failed to pay his share 
[of the revenue,® but the sale does not avoid incumbrances * 

Section 31 of the Act provides for the distribution 
of the surplus sale-proceeds It is made payable 
to the recorded proprietor or proprietors or his or 
their heirs or representatives, in shares proportioned to 
the recorded interest, and if there is no record of shares, 
the aggregate sum is payable to the whole body of pro- 
prietors The mortgagee has the right to recover his 
money from the surplus sale-proceeds,’ when mortgaged 
lands are sold for arrears of Government revenue which 
remained unpaid not through his default An assignee 


Benami pur- 
chases 


Distribution 
of sale-pro- 
ceeds 


' Aft XI of 1859, Sec 30, Wazeer » Fazloonnissa, W R (1864) 
373,Khemat; Nund, 4 W R 75 

* Aft XI of 1859, Sec 36 5 Jadub v Ramlochun, 5 W R. 56, the 
same case on review, 19 W R 189 , Johur v Brindabun, 14 W R 10 , 
Chundra v Ram, I L R 12 Cal 302 , Brindabun v Ram, I L R 21 

375 See also Biswanath v Moran, W R (1864) 333 

* Aft XIV of 1882 Compare Aft VIII of 1859, Sec 260 

* Buhuns V Buhoree, 10 B L R 159, sc, 14 M I A 496, Lucky v 
Kali, L R 2 I A 154. 

* Aft XI of 1859, Sec 53 , Mahomed v Leicester, 7 B L,R , Ap , 52 

* Mahomed v Pearee, 16 W R 136. 

’ Aft IV of 1882, Sec 73 5 Heere v. Janaki, 16 W R 222 



iT-a- 


permawewtlt »rrrtEX> estates. 


UoTtUHoa !a 
■Bits for pay 
m«i)t of tnr 
pies sale* 
proc*«ds. 


^Xan of roe 
cmloB and 
tfat neccsiltj’ 
of rvjittra 
tloe estnes 
■ ad pf rtltioo 


of recorded propnelors is not fheir representative under 
the Act 1 The Land Registration Act of 1S76 has 
made registration of the names of propnetors and 
their respective shares compulsory * No difficulty 
can anse under the present lam unless death or sliena 
tion, very shortly before or nftcr the sale or before pa) 
raent, brings in comptieations If the amount is attached 
nndcr a decree of a cinl court or b) the Collector himself 
under the Pnblic Oeroands Reco\er) Act nopa)mcntcan 
be made by the Collector himself without compliance 
with the ordinary procedure 

TThe amount remains in deposit with the Collector 
until it IS paid out and according to a recent Full 
B'*nch decision of the Calcutta High Court * the penod 
of limitation as against the Secretary of State for India, 
js BIX years under ariiclc t'*o of Schedule 11 of Act \V 
of 1877 Pigol, J differed from the majonly of the 
Court and was of opinion that the Collector held as 
trustee and under section 10 ol the Limitation Act he 
was bound to pay the amount on demand 

The ordinary laws of fucce'*ion oroong't Hindus and 
Mahomedans* ore applicable to thc<e j ermanrntly settled 
estates except where long esliblished custom or family 
usage (zfu/arAar) such as i^proMded for in Regulation \ 
of 1800 IS found to exist* There beirg in India no 
tcmlonal law the succession is in all case* gorrrncd hy 
the personal law of the bolder Holders of r*faff* 
have free power of abmation not only of the whole 
but aHo of portions ami fractional part* It wa* 


«;4wufy r M »r*rt I L Ft, it C*’ 

• Cor* 11 * OotS'JT a V' 3 It * Jf I <r »i R- »ej. 
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therefore, absolutely necessary to make rules for the re- 
cognition of the claims and protection of the interest of 
persons who have, b} inheritance or purchase, right to es- 
tates or parts of estates, and also for the partition of estates 
amongst co-owmers One of the objects for enacting Act 
XI of 1S59 IS stated in the preamble to be the expe- 
diency of affording sharers easy means of protecting their 
shares from sale by reason of tlie default of their 
co-sharers 

Regulation XLVIII of 1793 laid dowm rules for the Registration 
registration in the Collectorate of the names of proprie- 
tors of estates This Regulation was follow'ed by Regula- 
tion XV of 1797 ^ The registers w’ere called qutnqtienmal^ 
as they w^ere required to be prepared every five years 
These registers are public documents w'lthin the mean- 
ing of sections 35 and 74 of the Indian Evidence Act = 

The Registration Regulation of 1800 made further pro- 
visions,^ but the law^ as to registration of names in the 
Collectorate w'as not strictly enforced until the passing‘s 
of the Bengal Land Registration Act (VII of 1876' 

Under this Act, ‘A” is the general Register kept by Col- 
lectors of revenue-paying lands, and the names and 
addresses of proprietors are required to be kept in it *■ 
Intermediate Registers are also required to be kept for 
noting changes affecting entries, and part I refers to 
revenue-paying lands Sections 38 and 42 of the 
Act make registration of the names of proprietors or 
joint-proprietors in possession of estates compulsory, 
fines being imposed for non compliance with the pro- 
visions of the Act, and there being a further penalty 
under section 78 of the Act, as the right to sue under- 
tenants and raiyats for rent is taken away on failure to 


’ Reg XV of 1797, Sec 2 

“ Kasi ® Noor, S D 1849, P Sreemutty Oodoy n Bishonath, 

7W R 14, But see Saraswati d Dhanpat, I L R 9 Cal 431 
* Reg VIII of 1800, Sec 21 
< Aa VII (B C ) 1876, Sec 8 


O 
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procure regjslraliou After the registration of the name 
of a proprietor under Bengal Act VII of 1876 has been 
completed the person whose name is registered may get 
a mutation of name in the register of loujtes orrevenue- 
pajing estates in the Collectorate, and he thus become* 
a recorded proprietor or a recorded sharer of an estate 
Copies of these register* are admissible in evidence* 

A recorded sharer of a joint estate, desinng to pa) 
his share of the Government re\ enoe separately may 
gel a separate account opened and the separate liabilil) 
of such recorded sharer commences from the opening of 
such separate account* Hus rule applies also to holders 
of shares consisting of speahe portions of the lands of 
an estate * The power of the Collector however, to 
open a separate account is restricted to cases where no 
objection 1* made by any other recorded proprietor On 
an objection being made, the Collector u to refer the ^ 
parties to the Cml Court • 

The rules for the realisation of revenue and for sale 
on nonpajment thereof applicable to entire crtalfs 
arc also applicable to separated share* except that if 
the hJi,he5t offer for the share cxiMwed to sale \k not 
equal to the amount of arrear due the Colfector is 
required to gi>c notice !o the oilier sharers and If the 
nmounl due be not paid within ten da)s from the dale 
of notice the enlirc otale may be *oId oficr ducpubtica 
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PARTITION OF ESTATES 


tion of notice The payment by a sharer, if made within 
ten days, has the effect of a purchase of the share in 
arrear, and such sharer may obtain a certificate of sale and 
delivery of possession under the Act A purchase thus 
made by a co-sharer is considered to have all the inci- 
dents of a sale under the Act, and it is subject to the 
same rules as to annulment of the sale and avoidance of 
encumbrances as ordinary sales of shares under the Act ^ ^ 

The partition of estates by the Collector gives the Partition of 
sharers complete security, and the shares carved out by 
such partition have all the advantages of a parent estate, 
each partitioned share being recognised as an estate It 
"^is supposed that complete security for the realization of 
Government revenue requires that partition should be 
effected by a revenue-officer or, at least, that he should 
sanction the same Xfie civi l courts in the country have 
^e power to pass decrees for partition after ascertai n* 
q ient of the shares of the parties interested,' but act ua l 
part ition cannot be effected except by the Collector ® A 
private partition may be binding on the parties but not 
the Government, unless special sanction of the Collector 
IS obtained. But if the division of the lands of any 
^estate has been made by private arrangement, and each 
proprietor IS in possession of separate lands in accord- 
ance with such arrangement, the Collector has no power 
to interfere at the instance of any one or more of 
the co-sharers* A joint application must in such a 
case be made by all the co-sharers ® The jurisdiction 


' Aft XI of 1859, Secs I4and 53 , Gossain V Ishn, I L R 21 Cal 844 
* Aft VIII (B C ) of 1876, Sec 29 , Aft XIV of 1882, Secs 26$ 
and 396 , Mohsun tr Nuzum, 6 W R 15 , Ramjoy v Ram Runjun, 8 
C L R 367 

® Spencer v Puhul, IS W R 471 . Meherban ® Behan, I L R 23 
Cal 679 

Aft VIII of 1876, Sec 12 Bujrungee® Syud, 5 W R 186 
“ Aft VIII (B C ) of 1876, Secs loi, 105 , Joymonee v Imam, 13 
W R 471 
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of the Collector IS not, honre\er, excluded unless it be 
shown that separate possession of the lands u due to a 
special arrangement effecting partition and unless hII the 
lands arc held In 8e\craU} and no part is held jointly * 
TTie mere possession of specific portions of land ts not 
enough to oust the junsdiclion of the Collector Of 
course, a presumption of arrangement may be made from 
long possession But as regards lands originally waste, 
the mere occupation and cu!li\atton b) co-sharers 
separate!) may rebut the presumption arising from long 
possesstou Extreme inequalil) of lands disproportion 
ate to the share in the possession of each co-sharer, may 
also rebut such presumption 

No person having a propnelar% interest m an estate 
for a term of his life onl) ts entitled to clum a partition 
by the Collector* U should be remembered that it is op 
tional with the Collector according to the circumstance* 
of each case to allow a partition to tlie holder of a life 
estate A Hindu widow and other Hindu females holding 
^ndef the same sort of right ns that of a Hindu widow 
arc not however tenants for life thev are entitled to 
claim partition b) the Collector * The Civil Courts may ex 
erase their discretion in any suit for partition b> a female 
having onl> a Hindu widow s estate though the better 
rule seems to be that partition should nlwa)s be allowed. 

There can be no partition by the Collector where lire 
separate estate of any of flic proprietors would on partf 
tion be liable for on annual amount of land rrvmur not 
exceeding one rupee* Thiv rule prevent* in moit 
ca*^s the parliiion of small e tales bv the CoH'Tler 
/mt perhap* a C»%il Court maj decree parnilon tl.<Hjgli 

Afl Mil tn C ^ n y U U J» I 

Joy r L-11 tLHJlCili^wrorLRii^k.fi tli-lLJl- 
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the apportionment of revenue will not be binding on 
the Collector ' 

If the Revenue ofiicers refuse on insufficient grounds Junsdiaion 
to direct the partition of an estate^ any party aggrieved 
may sue in a civil court for a decree for partition ® 

A part) may also, before applying to the Collector, 
ask a civil court to declare the rights of the several*^ 
co-sharers and to direct the Collector to effect a 
partition ® But no civil court can direct a partition 
by the Collector, if the revenue payable by any sharer 
for his share be less than one rupee On a decree by 
the civil court for partition, the successful plaintiff may 
apply to the Collector for actual partition A civil 
court may also, during the pendency of partition pro- 
ceedings before the revenue authorities, declare the 
shares of the parties,"*^ and even after partition declare 
the respective shares of the parties which may be 
different from their recorded shares in the partition 
proceedings, but cannot, after a partition already made, 
modify the allotment made by the revenue authorities * 

There is now a conflict of cases as to the jurisdiction of Conflift of 
civil courts in the matter of the actual partition of estates 
by metes and bounds Division of the lands of an estate 
by metes and bounds, accompanied by a proportionate 
division of the revenue binding on the Government, is 


' Ranee -v Kooer, 20 W R 182 , Kalee v Ram, 24 W R 243 , 
Chunder ® Hur, I L R 7 Cal 153 , Ajoodhya v Colleftor, I L R 9 
Cal 419 , Zahrun v Gown I L R 15 Cal 198 , Debi v Sheo, I L R 
16 Cal 203 See also Doorga 7) Mohesh, 15 W R 242, Spencer v 
Puhul, IS W R 471 Rutten v Brojo, 22 W R ii 

’ Aft VIII (B C ) of 1876, Sec 29, Aft XIV of 1882, Sec 265, 
Secretary v Nundun, I L R 10 Cal 435 

^ Aft VIII (B C ) of 1876, Sec 26,Dewani; Jebunmssa, 16 W R 34; 
Mussamat v Woman, 3 C L R 453 , Meherban v Behan, I L R 23 
Cal 679 

* Muddunv Kartick, 14 W R 335 , Sheo ® Sunkur, 16 W R 190, 
Oodoy <5 Paluck, 16 W R 271 

» Spencer V Puhul, 15 W R 471, Sharat® Hur, I L R 4 Cal 510. 
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(Omf/itt partKion and the revenue authonties have eicln 
5 ive junadiction to effect such complete partition But 
partition maj be incomplete in two nays, — there may be 
a division of the lands and a proportionate dirision of 
the revenue without the sanction of and recognition by the 
revenoe authorities the liabilities of the sharers being de* 
termined as amongst themselves, and there may be a 
division of the lands onl^, the liability as to revenue re 
maining joint. Have civil courts in the country junsdic 
tfon as to cither of the httcr modes of tneenphte ^>x\\ 
tion? The question must be settled cither by a FolK 
Bench of the High Court or the Legislature 

The first irnportant Regulation as to the procedure to 
be followed in the partition of estates b^ the Collector 
was \I\ of 1814 Tlie present Act VIII (B C ) of 187C by 
nhich Regulation \f\ has been repelled is tomewhat 
elaborate and remo^cs man> ol the dilficuhlcs that must 
necessanl) attend a partition b) the Collector I under 
stand (hat it is in (he contemplation of the local Govern 
ment to Introduce a bill (o amend Act VIII vB C) of 18,6 
with a \ieu to simplify the procedure a* to pattUion bv 
the revenue aathortticf It seems tome honever !ol>enn 
anomaly— -a surMval — Ihatwhile (he civil courts in Benpal 
liave exclusive jurisdiction In the pirlilion ol all bind* of 
immotible properties there should Ive special courts and 
a special procedure for the partition ol revenue ps) Ing 
estates The existence of the P tates Partition Act fo 
the statute bool ol Bengal indicate a want ol confi fence 
of the State in its cml coot!* wl ere lU own Inlrfr't f» 
concernriL Tbere 1 nn rea«nn fo *u{ »• tlur rhe Oov 

einmenl would »uner il (he apporlionmeni ol icterue 
be left to be determined ly the juiIkuI f rrCfdure 
adopted in civil roorl« The excln^ne jurinUlionrf 
Uic Collector often requires •* have «ren 
plemenled by the intnfrrencr of civil eouitv 
qucilions which can only W d t-rmirril bj ci* 1 ceirt* 
do frequently ari»e on an application l>f pirtltii-* »*' * 
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during Uie course of parlition-proccedings, and litigants 
in this country are unnecessarily harassed by being 
compelled to have recourse both to the Revenue officers 
and Civil judges, when one and the same tribunal may, 
by the framing of proper rules of law and procedure, 
be made to perform the same duties A partition by 
a Collector is necessarily one which cannot be, and is 
really not, cqtatahlc in the sense in which an English’^ 
lawyer w’ould use the w'ord there are four estate s 
l^elonging to t wo proprietors lointly. the Collecto r 
v ^ould require four separate applications, and there 
must be four separate proceedin gs, and each estat e 
ipust be divided into equal moieties But if the civil 
courts have jurisdiction, they may allot tw'o of these 
estates to one of the joint pro prietors, two other s to 
jjnoiher, equalizing the partiti on by payment of owelty , 
a'nB ail tins may be clone in a sin^ su it They may also 
aTTot two ofTliese estates to one, a third to another, and 
divide the fourth between the two The complications 
3 j\vhich arise from the existence of subordinate tenures, 
the holders of which have not the right to be heard by 
the revenue authorities, may also be avoided by the civil 
courts being allow^ed jurisdiction It is now freely admit- 
ted, and, in fact, it is pointed out as a gross mistake of the 
Permanent Settlement of Bengal, that profits of holders 
of estates, are nearly ten times the revenue which the 
Government realizes from them Financiers have, there- 
fore, no reason to suppose that the realization of the 
land tax to the last copper piece W'lll be jeopardized by 
small inequalities in value and dimension of land, result- 
ing from a partition by a civil court The proverbial 
delay and cost in Butwaia proceedings, even with the 
procedure laid dow'n by Bengal Act VII of 1876, which 
has repealed the Regulation of 1814, ^^7 s^lso be 
avoided to a considerable extent by partition by commis- 
, sioners appointed under the Code of Civil Procedure 

I would not detain you with a recital of the proced- 
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ure for partition of estate? Part of the dut\ to be 
performed in these proceedings rm) be done b\ the 
Deputy Collectors others and the more uogbi^ ones 
are left to the Collector himself and onl> the Collector 
may declare an estate to be under partition ' In moit 
matters an appeal lies to the Commissioner of Rcicnue 
and in some to the Board of Revenue and the Board 
may al\\a}S exercise its rcvikional power* Partition by 
(he Coi/cctor rs usuaft) the separation of (lie >htre of the 
applicant by allotting to litra i proportionate share of the 
land, and not the separate allotment to all the sharers of 
their respective shares unless the other sharers aUo ask 
for partition of their shares The parties ma> at an> 
time, cause proceedings to be staved b) consent * and 
the Commissioner ma) alsostj) provreding ami if need 
be, quash them* Confirmation of partition b) the Com 
missioner is neces^r> to give il vahdit) * But the Ueu 
tenant Oovernor ma> within twclvc)ears set aside any 
allotment and direct a fresh allotment if it appears that, 
through fraud or error the hnd rev nut asicsscd on an) 
share i* not m proportion to the lands allotted * bach 
separate rotate formed b) partition bears a separate 
number in the revenue roll of the district and Is 
sep'iratel) liable for the land revenue ns ev ed upon it ' 
Estates arc exempted from liabihu to sale under the 
ja/c faces rn cavm cl dKqttjJtfict} ( rapr/ef and in ca e* 

of attachment bv revenue outhoritirs or mansgrmeni by 
a revenue ofilcer The properile* of nnnon idiot 
lunatics and di qualified proprietor require j tobarljr 
the jiroicction ol the sovereign The Hindu U» irvr^g 
msed the king a the supreme guifJun rf the pfopeitjr 
of all minors’ Him i* in airotdanve with tie Uw 
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\n all Civilized countries, it being a prerogative of the '^states of 
Crown, flowing from its general power and duty, as ^pted^rom* 
parens patrids^ to protect those who have no other revenue-sale 
lawful protector^ The Mahomedan law also enjoined 
the Quazi to exercise vigilant supervision over guardians 
in the management of their wards* properties,® as he 
IS the representative of the government of the sultan In 
England, this jurisdiction was exercised by the Court of 
Chancery Provision was made by the Regulation Code 
of 1793® for the protection of the estates of minors 
and other disqualified proprietors — idiots, lunatics and 
others incapable of managing estates on account of 
natural defects or infirmities Females incapable of 
managing their estates were also declared to be disquali- 
fied proprietors^ Regulation X of 1793 provided for 
the establishment of the Court of Wards, and made rules 


relative to disqualified landholders and their estates 
The Proclamation declaring the Decennial Settlement 
Permanent exempted the estates of disqualified proprie- 
tors from liability to sale for any arrears accruing 
during the period of their disqualification ® The sale- 
laws, passed from time to time, made similar pro- 
' visions in favour of minors The sale-law of 1859 
provided — “No estate shall be liable to sale for the 
recovery of arrears which have accrued during the 
period of its being under the management of the Court 
of Wards , and no estate, the sole property of a minor 
or minors and descended to him or them by the regular 
course of inheritance, duly notified to the Collector for 
the information of the Court of Wards, but of which the 
Court of Wards has not assumed the management under 
Regulation VI of 1822, shall be sold for arrears of 


* Story’s Equity Jurisprudence, Sec 1333 

* Ameer All’s Mahomedan Law, p 572 

* Reg VIII of 1793, Sec 21 ^ See Reg I of 1793, Sec 8, cl 5 
“ Reg. XIV of 1793, Sec 48, Reg VI of 1822, Sec 4 
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revenue accnirng fubsequently to hi* or their tucccssion 
to the same, anUl the minor or minor*, or one of them, 
shall have attained the full age of eighteen \enr« ’* The 
age of majority of infant* under the Court of Ward* 
and of those whose properties are under the manage 
ment of civil courts is now twenty -one year** The 
present Court of Ward* Act is Bengal Act I\ of 1879 
as amended by Bengal Act III of »88i, and the present 
law relating to infants nho are not under the Court of 
Wards IS Act Vllt of rSqo The protection from salt of 
cslalem belonging to minors as contained In section 17 
of Act \l of 1859 IS now given b) section 4 of Bengal 
Act III of 1861 which has repealed the words of section 17 
of Act XI of 1859 I have quoted above The present law 
as to the (mbiluy of the estates of minor* to sal** for arrtar* 
may be thus <ummansed — {a) Ev try estate or a separal 
ed share of an estate is exempt from sale for arrears of 
revenue which have accrued while it has been in charge 
of the Court of Ward* * but it may at any lime be 
sold for such arrears if the Court of Wards certlfir# in 
writingk ''‘th it* reasons, that the intcrevi of the ward 
requires (hat it should be sold under the sale taws • 
(5^AIl unpaid arrear* of revenue accruing durinj, thv 
period of th** managemcDl br the Court shall br a 
first charge upon the sale proceed^, if the olatc or share 
of an estate be sold for anv other can e thin for such 
arrears of revenue and if aov arrears remain due when 
ihc estate ceases to be under the charge of the Court the 
Collector mav aiUch* it for ih- arrears and inciJ ntal 

coftiu el InC3v**«f minors n ibroi^htunl rlheC*nirt 

of Wards no otatr the %)le |irtprrir rl a minor <f cf 
two or more minor* -.han b*- snll for arirar^ nf rctrnee 

\l\ W ci i«5; IT A*! IX tJ j -iw j 

AM IX lU Cj t.r «« > I 

AM IX in C J vi > Nr* ij ' 

Aft IX (II C ) t( "Ur »>, <l 4 
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accruing subsequent to the succession, until the com- 
pletion of the age of majority, if the Collector has been 
served with a written notice of the fact that the estate 
IS the sole property of the minor or minors but such 
arrears shall be the first charge on the proceeds of the 
estate, if it is sold for any other cause during the minor- 
ity , and the estate is also liable to be attached by the 
Collector - Under the Court of Wards Act, the Board of 
Revenue is the Court of Wards. ^ but the Collectors and 
the Commissioners do the actual work through managers 
appointed by the Court The Revenue Officer is thus the 
payer as w ell as the receiver of revenue, and I think it 
is an anomaly for the same individual, who is the receiver 
as well as the payer of money, to sell the property of an 
infant under his custody for non payment of such money. 

While OH the subject of exemption from sale for 
arrears of revenue, I may add that, under the un re- 
pealed provisions of section 17 of Act XI of 1859, no 
estate held under attachment by the Revenue authorities, 
otherwise than by order of a judicial authority, is 
liable to sale for arrears accruing whilst it is so held 
under attachment , and similarly an estate held under 
attachment or managed by a Revenue Officer in pursu- 
ance of an order of a judicial authority is not liable to be 
sold until after the end of the year But the mere issu- 
ing of a certificate of attachment does not operate as an 
attachment by the Collector 

Besides the payment of revenue and cesses by the 
holders of permanently settled estates, there are duties of 
minor importance which the Government has imposed on 
them " ^he habilit}^ to supply provisions to the army is 
pneof these Regulation XI of 1806 made provision for 
compelling landholders and farmers of estates to supply, 


' Aft IX (B C ) of 1879, Secs 24 and 25 
“ Aft IX iB C ) of 1879, Sec 24 
* Aft IX (B C ) of 1879, Sec 5 
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lor troops passing Ihroogh their estates, the required 
provisions, boats and coolies Regulation VI of 1835 
made further provisions for compelling lemlndars to 
provide supplies, boats &c , the penalty for default 
being fine not exceeding one thousand sicca rupees * 

information of the commission 
Uonofcerulo Certain offences uithin the ambit of the estate, 
offence*. espeoally offences regarding the manufacture of salt, 
offences with respect to the excise law and certain 
senotts offences under the Indian Penil Code has been 
imposed upon zemindars as a matter of necessity 
By the Settlement Regulations* the zemindars were 
disburdened of their police and magistenal duties But 
the duty of sending reports to police officers and raagis 
trates has continued to be on them ind the native 
officers of landholders are il^o re>ponsiblc These 
pronsions are no\N embodied in section 154 of Act \LV 
of i860 and section 45 of Act \ of 1^8. 

CompcTwa 0° the acquisition of tand« which are rerenoe paying 

the basis for calculating the amount of compensMton is 
for pabtlc the actual pncc for which the land subject to the bard n 

parjKurt. yj pa)raent of land revenue would sell in the market In 

determining the amount of compensation the Collector 
has to determine the exact amount of land revenue piy 
nble for the land the ^uhjccl of acquuitinn The | ro- 
cedure that hhould be followed hj Culirclors In ascertain 
ing the amount of revenue pa) able for land* enJer ac 
qUMition is laid down in thr rule* promulgated by the 
Goxcrnracnl of Bengal under > clion 51) of Aft \ ol 
>S;o ^ and these rules hare rrmatned uoaltrred aft r the 
passing of Act I of iFoi The mirkei rafue being V 
termined after deduction made for Gvvernm-nl reverue 
no quc*tion of apporliunmeni mn afi*e ! inrcn tie 

B C \ I » I'aj *'•< * 

Rre V I vt B X I itM '"fe 10 f f III I i*l* f I f 

tlrf Mild |Si4, Rrf ltU( i*#l e- • 

CtJesH* *1^ j* f 1^ 3 r » 
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Government and the claimant for compensation. None 
of the Land Acquisition Acts laid down definite rules 
as to abatement of government-revenue, but the rules 
made under section 55 of the \ct of 1894 lAct of 1870, 

Sec 59) have the force of law, if the sanction of the 
Governor-General in Council be obtained Under the 
above rules, the Collector, after the determination of the 
amount of revenue payable in respect of the land ac- 
quired, should grant remission to that extent to the 
holder of the estate But if the area of the land acquired 
does not exceed one twentieth of the area of the entire 
estate, and the claimant, the proprietor, declines to 
accept abatement of revenue, the Collector may pay 
an additional sum calculated at the same number of 
years’ purchase of the government revenue as is the 
basis of calculation of the rest of the amount of com- 
pensation paid When abatement is allowed, it has 
efTect from the date of the possession taken by the 
Collector of the land acquired 

I shall now say a few words on the right known Mahkana, 
as mahkana ^ t is an allowance for proprietary righ t 
i to a person who was owner or proprietor The rules 
ij iiaking the Decennial Settlement Pe rmane n j:_di recte d 
t hat the proprietors, who might finally refuse to ente r 

i pto engagements for the amo un t of revenue r eq uired 

qfthem , sh ould be allowed mahkana, in consideratio n 
qf their proprietary rights, at the rate of ten per ce nt 
q n the revenue, if the lands were let in f arm The 
amount of the mahkana was payable by the farmer to 
the proprietor^ in addition to the amount p a yable to the 
government as reve nue, in instalments according to the 
i nsta l ments of government-revenue. The Collectors were 
to realise the mahkana in the same way as Govern- 
ment revenue, and the Government guaranteed the 
amount to the proprietors In the event of the land 
being held khas by Government, the mahkana was 
payable by the Collector at ten per cent on the net 
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collections, after defraying the mahhana and other 
charges * In Bengal proper instance* of pa> ment of maU 
by Government or anj farmer arc \cr> rare except 
in cases of recent temporary seUlcmenl* specially of 
land* gamed b) accretion and assessed under Act 1\ of 
1847 Qrants of mattkana arelargcl) to be found in Behar'^ 
of Regulation VII of iS^i enacted for the Ceded and 

Conquered Pro^nnces and Cuttack rescinded " all pro 
Visions in the then existing Regulations regarding the 
allowance knounas maltkana* As n chare already 
seen, this Regulation was extended to all the other pro 
Vince* in Bengal b) Regulation I\of 1835 Under these 
Regolations the rate of maltkana was required to he 
fixed by the Board of Revenue but the rale was not 
to be under five nor abo\e ten per cent unless there 
was a special sanction of Goi emmenl for a higher rate 
The highest amount of revenue tendered by a farmer 
was the basis of calculation and when no tender was 
made the net realisation of the previous )car ' Bat the 
rules laid down in these Regulation* had only pro* 
pectirc efTecl^ and did not affect nahkina kctJfrs 
wdio were entitled Ko maltkana Regulation \ni 

of 1793 

UaiUau {• Malikana U a distinct proprietary right and 1* an 
oot real. intere st in land But It 1* not rent, nor h at 

e lements which constitute the idea CQ nr»'yr_lbyjhe wnhl 
^ntJ t/A sou for malikxna Ha suit for money chirgo! 
upon immovable properly* and the pr»iod of hmilall^n 

Rff \ III f 170* 41 **47 Ml < MI W J «l t 

Rrt \ lief **tt 5 fl 4 M 
R C IX of I 

1. M M male D»U>o yt\ R JjS H if • t* W 9^ R 

io3«r*4 rtt» Co rtofU 4 lo W R y » M « 

4lVLR*7<e iiUR^" RVwW^ Vf* -h iiViat «4 
M*' t' « ljUR4't C> 1 n-*- i>\'. * 

KHuoe »4 VV R 5ev U ^ t . II ? I l-C j C • *> 

I L R lot I r T* *1^ » 

* W R 1*JI n*w» '*•4 # M Mt* 1 S U R 151 
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is twelve ) ears from the time when the money sued for 
becomes due ' 

Notwithstanding the direction contained in sec- 
tion 46 of Regulation VIII of 1793 for the realization of 
malikana-allowance by the Collector from the farmers, 
suits for recoN cry of malikana are maintainable The 
High Court at Calcutta at one time doubted whether such 
a suit would he, ha\ ing regard to the provisions of section 
46 of the Regulation * But the express provisions in the 
later Limitation Acts contemplate such suits, and not- 
withstanding the doubt thrown out, such suits have al- 
ways been allowed 

The relative duties and obligations of the joint 
holders of an estate deserve a few words. I have already 
given you a summary of the legislative enactments as 
to the rights of co-sharers of permanently settled estates 
in relation to Government. As between themselves, 
they have rights and obligations of complicated charac- 
ter, which It will be difficult to narrate in the com- 
pass of this lecture I draw your attention only to 
what may be said 7 con tracts arising out of pay- 
ment of government-revenue and similar other dues 
for the protection of the estate The law is laid 
idown in the Contract Act (IX of 1872)® It was at 
one time understood that a co-sharer, paying into the 
Collectorate the amount of revenue due from another 
co-sharer for the protection of the estate and conse- 
quently of his own share also, was entitled to a cLarge * 
on the share thus protected by him , and the case of 
Ntigender Chuiider Ghose v Kaviinee Dossee,^ already 
cited, was considered as an authority for the proposition. 


' A£t XV of 1877, Sch II, Art 132 , Aft IX of 1871, Sch II, Art 13a 

* Bhuli V Mussamut, 4 B L R 29 
’ Aft IX of 1872, Secs 69 and 70 

* Nobin V Rup, I L R 9 Cal 377, sc, ii C L, R 499, ic, ii 
M I A 452 

» fe W R., P C , 17, sc , 1 1 M I ^ 241 
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But the earlier deciawns*, based on the dictum of the 
Jadiaal Committee, have been overruled b/ fhe Full 
Bench decision in the case of Kiftu Ran D as v Maaaffr 
Mosatn^nd others^ The role laid doirn in this case 
Sylhe majority of the Full Bench that there js no Iicn 
rcrcatcd by the advancet made by a co-sharer, ij m con 
flict nith the decision of some of the other Hi^h Courts 
^thc same subject ft seems to be extremely hard 
that a co-sharer should have no security for the ad 
vances made by him which bav'c saved the property 
^om safe The case of a mortgagee is distinctly 
provided for in the Sale Laws* and the Transfer of 
Property Act * The Bengal Tenancy Act,* which con 
tains the latest ideas of oar lawgivers on the rlj^hts of 
co-iharers gives to the vdvance* made by a co sharer 
pnontj over every other charge The nttenlion of the 
Legislative Council has been dnim to the mischief 
caused by the exposition of the law by the majority nf 
the judges of the Calcutta nod the Allahabad High 
Courts, and 1 hope remedy will *000 W provided for 
Disputes between co-owacrs very freijoently cao*e 
Inconvcuicncc to the public and injury lo private right* 

In l8t2 provision had to he msdr lo prevent the mivchi I 
arisiogout of such disputes and the Revenue author 
ities or nny one of the co-owner* or other prrsonv 
Interested in an estate coufd nppb to (hr Botnet /u Ige 
having jurisdiction for ihr appointment cl a rommon 
manager nod to remove such manager when app^tnlfd * 
Rcgalation \ of iSj; empowered the Pi tficl judg* to 


f re«rr( f >r«<fJ4ee»roe< »* D L R 1<S »» tS P 

411 » Ketm T Rtp f L R 0 Cst y* ^ 

♦ I L R. 14 Cal At? Vii v ll»»t t UR M tl jiy 
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direct the Collector to hold an {“^tatc under hit manage- 
ment through a manager. Frequent disputes amongst 
co-owners required the passing of definite rules for the 
appointment and removal of common managers, and 
the Bengal Tenancy Act (VIII of 1885) accordingl} 
made provision for the appointment of a common 
manager " on the application of the Collector or of any 
person interested in the estate in case of inconveni- 
ence to the public, or on the application of a recorded 
CO owner in case of injury to private rights’* The 
District Judge is, in such cases, directed to issue 
notices upon the co owners to shew cause why a com- 
mon manager should not be appointed^ and on their 
non-appearance or failure to shew cause, or on their 
failure to appoint a common manager within the time 
that may be fixed for the purpose, the District Judge has 
the power to appoint a common manager or to place the 
estate in the hands of the Court of Wards, if the Court 
consents to accept the charge The District Judge has 
also the pow'er to restore the management to the co 
owners, if he be satisfied that the management will be 
conducted by them without inconvenience to the public 
or injury to private rights " The order of a District 
Judge for the appointment of a common manager is not 
appealable^ to the High Court as a decree But the 
High Court has the power of revision under section 622 
oj the Code of Civil Procedure * 

Various questions may and do constantly arise 
between the proprietors of different estates, many of 
w'hich are highly complex. Survey and demarcation of 
estates are fertile sources of dispute Alluvial accre- 
tions and reformations in site are constant sources of 


' A6l VIII (B C ) of 1885, Secs 93 to g6 
® Aft VIII (B C ) of 1885, Sec 99 

* Hossaen v Mutook, I. L R 14 Cal 312, Abdul v ,]^nshna, I L R 
20 Cal 704- 

* Ganoda v Prabbabati, l L R ;?o Cal 881 
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litigation in the alluvial della ot the Ganges U mil 
be impossible xvithm the limrte of these lectures to deal 
with the various ramifications of the lavr tvith reference 
to these matters. 

I shall close this lecture with a few words on in 
^dej>endent ialugs At the time of the Decennial Settle 
cnent of the Bengal provinces there was a large number 
of land holders kooivn as tolngdars, and their holdings 
were known taluqs' The word iatug Arabic in 
origin and means some thing hanpng or dependent* 
The term is applied to various intermediate holding* 
diffcnng in their incidents, but in Bengal it is more fre 
quently used with reference to lands held under icmm 
dars or lands originally carved outol zemindarie* 

„ The Settlement and Resumption Regulation* of the 
Bengal code divided the then existing into two 
classes and called them either independent [_fa^un or 
khartjt) or dependent (in4..ii»n shiini or xhanitaC) 
We have ahead) seen* that the Government recogniied 
the tndef^ndeni talugdars In the Decennial and Perma 
uent SeulcrocnU as aclnal propntlors of hnd, and 
they were allowed to enter into direct engagements 
It fixed sums of revenue psyabic in perpetuity Into the 
Collectors treasury * These taluqs as well os ihme 
subscqucnllv created under the roles laid down in the 
Resumption Regulations to nhicVi 1 1 ave alnad) itfrf 
^red * have the same incident* ol law as sminJ’Af in, 
and the laluqdars have the same tight* And pldigatnn* 
in relation to the blatr Regulation \ III of t<03 h* ^ 
down di*tinct rule* for the guidance < f C< Uriit.t* for 
*eparatc •cllleraenl with Independent taluqdar* * A 
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large number of taluqs was thus separated and recog- 
nised as csiafcs before (he year 1802 In the year i8or, 
a Regulation A\as passed to fix a period for applications 
for separation of taluqs as independent^ and it was laid 
down “that all taluqdars wlio might deem their lands 
entitled to be separated from the zemindanes which 
included them must make their applications within one 
year from the 15th January rSoi, the date of the passing 
of the Regulation , otherwise the claim to separation 
would be barred This law has put a stop to the re- 
cognition of independent taluqs as estates, except those 
that have been created under the rules laid down in 
Regulations XIX and XXXVII of 1793 and II of 1819 
The distinction between independent and depeif^ 
dent taluqs was at one time of considerable importance, 
but the sections of Regulation VIII of 1793 dealing with 
them have now been repealed as obsolete ® 


’ Reg VIII of 1793, Secs 10, ii 
• Repealing Aft XVI of 1874 
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PERMANENT TENURES 

(TALUQS) 

Dopei>d«M Bel^etn the zcmindar« and persons actuall) occup) 

‘‘M* ini, of *■ stale there were al the date# of the 

Decennial aodthe Pertnaoenl Settlemcntf a lar;;enomber 
of fntermcrfiate holders who paid to (he former fixed 
sums in perpclail) and their number has since targeU 
increased Most of tht^e tenures arc known bj the 
name of taluqt Those existing at the Deccnnia) Settle 
ment And nol recognwed a estates [tndef-endent tatap) 
and those created b) proprietors of estates after the 
date of the Settlement the revenue pa)able for them 
not being separated and separatel) recorded fo the 
Official Registers of Collectork as estates or share of 
estates arc said to be</e/f«cff«r* and (he holders of tfic 
talaqs are called tatu^dors 

1 propose to deal first wnth the talup existing at 
the time of the Decennial Sclileinent They mas lw* 
classed — ii Taluqs for which the revenue was paid 
through zemindars and (he liffe deed* in re pert ct 
which contained a stipulation that it sfioul 1 he so 
paid ’ (ai Taluqs lirM under grants from r^mlndars 
which did not exprrs»|j* transfer ihr property lo the 
soil but operated simpl) av leases on term of paymert 
of rent and other conditions t) ymn^U {•ttn Cafuqs 
held under perminenl lease* on cun filion* of c/eif 
of jungle Umfs and payment of fisrd amoucts of 
a((rr a fixed rent ffe** ; ri “I and UlTaW;* 
which might have been record 1 ** tmjffrmj/tt hA fo» 

<< I ?r w * **'< vntst irn.^ ^ 
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which npphc.itions to Ihc Collector were not mnrlc within 
one \cnr from the pa'.sing of Regulation 1 of i8oi ' 
Regiilalion \’III of 1793 speaks of two of 

dependent Inluq*; c\i‘'ting at the date of the Permanent 
Soltlcmcnl — tho^-o of which the rent was capable of being 
enhanced, and those of which the rent was not cnhancc- 
^able If tiu'rc was a grant to hold in perpetuit y at fixed 
rent , and pajment had been made of such fixed rent for 
more than twelve ) oars before the Permanent Settlement, 
neither the grantor nor his heirs, nor even the Gov 
trnment, could enhance the rent But if the grantee had 
held on payment of fixed rent for less than tw'chc jears, 
the GoNcrnmtiU or any proprietor other than the 
grantor or liis heirs could dtjuand incrixascd assess 
ment ’ Tlic presumption was generally in fa^our of the 
taluqdars, as soon as it was proved that the laluq had 
existed from before the Decennial Settlement ' 

Section 51 of Regulation VIII of 1*793 declared — “No 
7 cmindar or other actual proprietor of land shall demand 
an increase from the taluqdars dependent on him, although 
he should himself be subject to the paj ment of an in* 
crease of jumma to Government, except upon proof that 
|he is entitled so to do, either by the special custom of 
the district, or by the conditions under which the taluq- 
dar holds his tenure , or that the taluqdar, by receiving 
abatement s from his jumma, has subjected himself to the 
payment of the increase demanded, and that the lands 
arc capable of affording it Section 48 of the Reg- 
ulation required proprietors of estates to enter into en- 
gagements with these taluqdars, “ provided the taluqdars 


Regulation 
Vni of 1793, 
Sre 49 


I^gulation 
VIII of 1793, 
Sections 48 
and 51 


' Reg I of 1804, Sec 24 
* Reg VIll of 1793, Sec 49 

’ Dayamony T) Nuordkumar, 2 Hay 220 , Radheekau Rammohun, 
I W R 367 . Panioly v Juggut, 9 W R 379 . yRadhika, v Bama 4 B L 
]R (P C ) 8, sc , 13 W R (P C ) II, sc , 13 M I A 248 j Hurro v Gobind, 
23~W., R 352 ~ ^ 

< See Aft VIII of 1885, Sec 6 
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agreed to such revenue progressive or otbennse as 
the proprietor might be entitled to demand from them ' 
Bat this power of demanding increase coaid onl^ be 
exercised subject to the provisions of Sections 49 and 
51 of the Regulation * Section 7 of Regulation \UV 
^793 tnade the matter clearer bj enacting that even 
auction purchasers at sales for arrears of government 
revenue under section 5 of the Regulation had not the 
“ authority to assess Increased rent upon the lands of 
such dependent i^aluqdars as were exempted from anr 
Increase of assessment at the date of the Decennial 
Settlement b) virtne of the prohibition contained 10 
clause r section 51 of Rcgnlaiion Vfftof 1793 The rev 
enue pa) able bj such dependent taluqdars was declared 
fixed for ever and their lands vrere accordingly to be 
rated at such fixed assessment In all din«ions of the 
estate in vrhich their lands were included ** Their povl 
tion was not to be affected even if no cngagcmenl* such 
as those contemplated in section 48 of Regulation Mil 
of 17931 were entered Into and even If no engagement* 
were recorded In the Collccloralc 

!n the leading ease of Doma Sc^ndfry PattMh v 
^ Radhtha Chovdhratn and ctherx* x\\t Judicial Com 
miltcc of the Pnv7 Council hare thu* summamed 
the effect of the provisions of the Regulatiom relating 
to dependent d) A lemindar holding und'T 

the perpetual Settlement hai the right from lime 
to time to rat^e the rents of all rent paying Lirdi 
Within his remindan according to the p^rganah or 
carrcnl rate* unless li'* t* precluJ d Iron the efftlie 
of that right either by contract binding on Wm Cf 
unless the land* In qu rtion can be brought witf-io one 

~ n 1 R. X» r' I Pn * r » 

45r|T*ri t*r ‘ I* tv R «*» Kr ki HiVr* »» W R < 
lf«rT«*lfc 9 ffajVVPji 

• rj»tA.*4<. s#*orv J»f r ft L p 
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of Uu cNomption*' n i<»s:iur( illn RomilaUon VIII of 1793 
U>, 1 }o‘ hnrd* n oi j>ro\rt>i» ih.it the l.uuK olautu cl nrc''^ 
wuhin llu. ntnhil of » <)? pt iol( nt lahxj and Ihnt the tnluq 
cxtvud at the Oi ecnnni Selilcintnl >s upon the laluq- 
dar Section of Kt oufnljon \ III of 1793 impo'^cs' 

npon the. ~f :nindar tin bnrclcn of ‘-howing that he 
enuth cl to rai''e the r Ue of rt nt cither In ‘Special cu*?- 
tom or In contract, or In r< a^on of cc rtain '^pccinccl 
conduct on tin part of ilu nluqdnr 

1 he amount of nic :ic< m cc ‘^'-ary to proee the c\i‘;t- ^Lvidcncc to 
^ence of a dependent laluq at the date of the Decennial Ktcncco*f o'" 
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Settlement 


Onus pro- 
bindt 


Settlement vartes according to circutmtanccs As‘;cr- 
lons made about its cM'-lencc short!) before the Dcceii 
lal Scllh ment ln\e bei n considered to be good evi- 
( nce* ' Neither does the non-nu nlion in the Decennial 
or Quinquctimal papc'rs afford strong inference againbt 
its cMslcncc ■ 

If, liowencr, in a suit iiy an auction-purchaser for 
arrears of ro\ enue, a l.dutjdar pU aded escmplion from ba- 
bilit) to enhancement on the grounds set forth in section 
49of Regulation N’llI of 1793, tvr , that the laluq liad 
been held at li\cd and in\ariablc rent for more than 
t\\ elve years antecedent to the Permanent Settlement, 
or if he set up a contract valid under that section, the 
burden ^^as on the laluqdar the onus of proof varied 
according as the plea was set up either under section 49 
or section 51 of the Regulation ® 

The right to enhance the rent of a dependent taluq ^Notice of en. 
could be exercised only after notice ^ Regulation V of 
1812 laid down that no tenant would be liable to pay en- 


y*' Bama w Radhika, 13 M I A 248,Romcshii Modhoo, 5W R 252 
/•e Wise u Bhooban, 10 M I A 165, Rajah Nilmoney ® Ram, 21 
W R 439 

■/. ’ Babu Gopal v Teluk, 10 M I A 183 , Bama v Radhika, 13 
M I A 248 

* Reg V of j8i2,Sec 9 Nilmonce ® Chundcr, 14 W R 251; Nil- 
money® Ram, 21 W. R 439, Snmati® Ginsh, 7 B L.R App, 44. 
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Itanced rent, though subject to enhancement under the 
‘.ubsiiUng Regulations nnless a formal wntten notice 
had been served on such tenant on or before the month 
of Jeuth, notifying the speofic rent to nhich be tvoofd 
be sabject for the cntulng Fasli or the current Bengali 
\ ear The notice must speafy upon v. hich of the ground* 
mentioned in section 51 of Regulation Vlfl of 1793 
the enhancement was sought ' 

"^‘GrertiDd* of the tcfflindar succeeded in fhoiving that a dept n 

eaK*tK»*»eeL Uluq lying within the ambit of his estate could not 
claim exemption from liability to enhancement and 
that the notice required by law had been duly served 
the grounds of enhancement could be taken into con 
»ideration But if thcpIainUfT failed to prove due service 
of notice, or if the notice S‘*rved did not comply with the 
requirements of section 51 of Regulation VIII of 1793 the 
court might grant a declaration that the laluq was liable 
to enbaoceroent* The special caitom of the distnet 
mentioned in section 51 of Regulation VIII of 1793 
referred to rents according to perganab rates or rates 
paid b) similar taluqdars in the district and not thoie 
payable by cultivating raijats’ If the rent paid by a 
taluqdar w*is less in rate than that paid by other taloq 
dars haMng the same status tnhanerment should be 
allowed provided that the lands were capable of afford 
ing an increase It was however cstrrmely difficuli to 

I pro^c special cuscom and the practical fr*o/r ha* been 
that we have ^'ery few mstaoers of enKancemrnt of rent 
of dependent laluqs rslsllng from before the fVfrran*’rf 
betllemmt * If the taluqdar had oblained the Itenebl cf 


» Ij W R JJ^l -T- e Pj- 

W R tyy AA V III *1 1^5, 6 

• f r »9 '' ^ *15 

• KtW. I v\ IT l> u r 
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a decrease of rent on the ground of diluvion, increase in 

area on account of reformation in site or accretion 

would be a very good reason for enhancement * 

The right conferred on these taluqdars by Regula- ■^aluqs exist- 

tion VIII of 170'^ IS statutory, and, as we have seen, auc- the 

^ date of the 

tion-purchasers on sales for arrears of revenue are Permanent 
bound to respect it Section 37 of Act XI of 1859 ^tid Settlement 
section 12 of Bengal Act VII of 1868 gave permanency 
' to tenures existing at the time of the Permanent Settle^- 
ment as against auction purchasers for arrears of revenue 
of entire estates If the rent has changed since that date, 

^the tenure is only liable to enhancement, but there 
can be no ejectment Such tenures are placed in the 
same category as dependent taluqs existing from be- 
fore the settlement, the rent of which was enhance- 
able under certain circumstances But tenures which 
have been held at fixed rents from the time of the Per- 
manent Settlement were declared valid — both as regards 
permanency and fixity of rent — as against such auction- 
purchasers Act X of 1859 supplemented the provis- 
ions m the Regulation-laws by enacting in section 15 — 

“ No d gpendent taluqda r who, in the Provinces of 
Bengal, Behar and Orissa holds his taluq (otherwise 
than under a terminable lease) at a fixed ren t which has 
^ot been changed from the time of the Permanent 
Settlement, shall be liable to any enhancement of such 
rent, anything in section 51, Regulation VIII of 1793, 
or in any other law, to the contrary notwithstanding " 

Section 16 of the Act enacted that a presumption should 
be made that the rent was not changed from the Perma- 
nent Settlement, if the taluqdar succeeded in proving 
uniform payment for twenty years before the com- 
mencement of the suit The Act made no change in 
the law as to the rights of taluqdars under section 51 of 
Regulation VIII of 1793 with reference to the grounds 

‘ Compare Hem ® Ashgur, I L R 4 Cal 894 
R 
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of cDhanccment of rent, but it ga\e to these Uluqdars 
the additional nght of exemption from enhancement 
the declaration in the statute being that uniform paj 
meat of rent from the date of the Permanent Settlement 
rendered the talaq permanent and ga\cfiiit/of rent 
and, as there is alirays considerable difficulty in 
pronng uniform pa)men( for such a long penod a 
rebuttable presumption was directed to be made in 
favour of the taluqdar This presumption might be 
rebutted by proof that the tenure came Into existence 
or that the rent was changed alter the dale of the 
Permanent Settlement Taluqi are generally if not 
always herediUryand transferable, and ibe^ are seldom 
if ever held on terminable leases The word taluq 
pnms yhfir imports a permanent tenure* The onus of 
proving the nature of the tenure its permanency and 
the fixity of rent, U however, on the tsiaqdar, and the 
presumption arising from name and duration is onl; 
some evidence In proof of these maUers 
^ ET"* "ble'l'f rules faid down in the Regufatfons and Act \ of 

mil hMBai ***559 arc still in force in some parts of the Bengal 
Pco'^r*ceS' Tlic Bengal Act VIII of iS6g— the Ijnd 
lord and Tenant Procedure Act— wa< no! enforced In 
the Scheduled District* and the procince ot Oima 
incfuding Cuttacl^ though it wa* cstcndi*^ to Sylh'*! • 
Besides the B-ngal Act being merely a Procedurr Act 
changing onlj the tribunal for the trial of raiet ma f** 
no aUcration in the substantive law ** Isid down In Art 
\ of 1859 Sections 15 and iG of \ct \ ol 1859 "rfr 
frcprodoced word for wvrJ in >*’Ction* if» and tj of the 
\Bengal Act \lllof 18G9 The n--ni:al Tentno VtlMU 
0(1885 which has reprafrd Act \ iff B C * ol if Vj fi* 
inade no material allcriUon in Ihr U* as U d d-.«tt »- 
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'•ccUons 15 nnd 16 of Act X of 18*^9’ 1 he words 

''Permanent St lllemcnl,’’ occurring in the Bengal 
Tenancy Act, have lieen cfiTincd to mean the Perma- 
nent Settlement of Bengal, Bv,hnr and Orissa made in 
1793 ^ I ho^c \\or<U were not defined in the previous 
Rent Act'-', hut llit\ reftrred to the eend March 1793, 
d.ilc of thi*- Permanent Seillenunl of 1793'’ In an) 
Iocalil\, where permanent ‘-ettlemcnt has not been 
cfTcclcd, llie lalufjdar claiming ptrmancnc) and fixity of 
rent nni^-t <,how that rent has not been changed 
since the 22nd March 1793 But no presumption can 
anse under the Bengal Fenanc) Act, wdicre the 
laluq 1*- situated within the ambit of a temporarily 
settled estate, in which the Government has the right to 
raise its re\cnuc on the occasion of every fresh settle- 
ment.* The Government IS not bound by the acts of the 
holder of land under a temporary settlement Express 
recognition in the *-etllemcnt proceedings by a Revenue 
officer, especially cmpow'crcd by the local Government 
to make or confirm settlements, may be evidence of the 
right to hold a taluq exempt from cnliancement 

Rut supposing that the rent of a taluq is fixed in ^ 
perpetuity, jean there be abatement or enhancement of 
rent on the ground of decrease or increase in area, when 
there is the absence of an express contract 7 The Bengal 
Tenancy Act has solved the disputed question of law by 
adding to the w^ords of the Regulation the clause — "ex- 
cept on the ground of an alteration in the area of the ten- 
ure”® This clause must be read along with section 52, 
subsection i, clauses (a) and {b) of the Bengal Tenancy 
Act, which provide for alteration of rent in respect of 

' Aft Vtll of 1885, Sec 50, ds i and 2 , Suda v Nowruttun, 16 
W R 289 

® A 61 , VIIl of 1885, Sec 3, cl *12, 

“f* Dhunput ® Gooman, W R 1864, (Aft X) 61 j Rajessurreev Shib- 
nath, 4 W R (Aft X), 42 

Aft VIII of 1885, Sec 191 ‘ Aft VIII of 1885, Sec So, cl. 1 


(tlteration of 
rent on alter- 
ation of area 
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alteration in area cither b> ana\'icn or diluvion or any 
other cause I shall re\ert to this ground of enhance 
ment and deal with it at length later on 
^ Section 5 1 of Regulation \ 111 of 1793 ha^ been re 
Bengal Tenancy Act ' hat it< prov^^Ion5 
TetiiocyAa. pre embodied With a slight modification in fectlon 6 of 
that Act Sections 48 and 49 of the Regulation are still 
in force Section 6 of the Bengal Tenancj Act restricts 
its operation to tenures existing from the time of the Per 
toanent Settlement and consequently inrludrs tenures or 
taluqs existing from before the Settlement nhilr sections 
48 49 and jr of the Regulation apply onl) to lho<c that 
have existed from before Practically the distinction Is 
of little consequence as any claim ba^cd on llie ex 
islence of 1 dependent taluq exactl) from the date of 
the Settlement is seldom made and as we hive 'ilmdf 
seen Uluqs existing from before that date hive grncr 
all) acquired the status of penmanml tenures at fixed 
jTcnl Let us honever see uherem the llengil Tenancy 
has modified the rules laid down In the Regulations— 
rules vs hich arc still In force In \ anoo< psrts of the Bengal 
Provinces Tlic Regulation speaks of the ♦* special 
/custom of the district as one of the grounds of enhance 
I ment— the words in the Bengal Tenancy Act are local 
custom I do not think the change is material though 
the word /oca/ is wider in its import l.ocal may In 
elude n diitnet part of a disfncl and erm two or more 
districts The other alteration i the las illon in <laa*e 
(A)of section 6 of the Act, of the words «>th rwi*- thin 
on account of the diminution o( the are* of th** tenure 
This seems to imply that an ahifm-ftt ree<-ivi*dby a 
laluqdar on account of if-rf**a»i' in area bj dihnaa 
ordtsposieiiion hr till** param'Hjn! wo'jTd net n*V» the 
tenure liable to enhanermmt rtc*-pt ondrt 5 > 

ol the Act sihlch relate* m Incm ^ In ari-a ff a^* 

Aft \ltt e* 4 V*4 « 1 
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vion, encroachment by the tenant or other similar 
causes The reduction of rent contemplated by sec- 
tion 6 must be one on account of the diminution of 
the rent-roll due to the productive power of land having 
decreased by reason of its being covered with sand, or 
to depopulation or causes of a similar nature 

The Bengal Tenancy Act has made a material al- ?Noticeofen- 

teration in procedure, by doing: away with the necessity hancement 

^ J J •> not necessary 

of notice upon taluqdars before the institution of a suit 
for enhancement Section 154 of the Act now regulates 
the procedure in those districts in which that Act prevails 

Thus you see the rent of dependent taluqs existing '^Summary 
at the date of the Permanent Settlement is not enhance- 
able m the following cases -(<7)y Udrere the taluqda rs 
|iave paid rent at fixed rate for at least twelve year s 
^efore the Decennial Settlement , ^b) where the taluqdars 
have paid rent uniformly at fixed rate from the time of 
the Permanent Settlement. The rent is enhanceable in 
all other cases, except where the parties are bound by 
the terms of the grants The grounds of enhancement 
are those stated in Regulation VIII of 1793 and section 
6 of the Bengal Tenancy Act Ejectment is not allowed 
in any case. 

We now come to that class of dependent taluqs 
which have come into existence after the Permanent 
Settlement The policy of the earlier Regulations was date of Per- 
to prohibit proprietors of estates from ‘‘disposing of * 1^^*' 

any dependent taluq to be held at the same or at any 
jumma for a term exceeding ten years ” ^ In those 
days such a provision was absolutely necessary for the 
protection of government-revenue, as ejectment was 
unknown, and cases of enhancement of rent extremely 
few Leases for any term exceeding ten years were 
declared “ null and void This prohibition was repeat- 
ed in 1 795 and 1803 ”, and it was declared that on sale 

' Reg XLIV of 1793, Sec. 2 

* Reg L of 179s, Sec 2 , Reg XLVII of 1803, Sec 2, 
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for arrears of government revenue all such leases would 
be cancelled » But in iSia it was deemed advisable 
to change the polic), and propnclors were declared 
competent to grant leases to dependent talaqdars on 
any terms mo^t convenient to the parties e\en in per 
petmty and reserving any amount of rent pro\ided the 
interest the proprietors had in their estates aulhonjrd 
them to make such grants • In the )ear 1819 all leases 
granted cither before or after 1813 tsere declared \alid 
notwithstanding that the rules in force before the 
passing of Regulation V of 1812 luvd prohibited the 
creation of such tenures ^ 

E^tnLulaq ^lost of these taluqs created by the p roprietors of 

t^tates after the Permanent Settlement were, b) the 
^ernis ot the grants permanent and hcrcdllar) with iTnl 
^ed for ev er the terms of The grants rrguhte the 
relafion bc*i\cen the lessors and the les«ce« \ good 
man) of these are known b) the name of futnt 
tcluqs A few go b) other names Others again 
are by the conditions of the grant*, permanent hered 
itary and alienable though the rent is not fixed for 
ever — a condition being inserted in the leases for en 
hancement at cuslomor) or perganah rates or whenever 
there may be a general enhancement in the perpanah 
or distnet Some taluqs are held without written lea*f 
and custom or u«agc regulates their inad'^nts The»r 
last also arc gcncrall) hcrcdilan andalienabl ^Ihcruj-K 
the rent may be rnhaov'cd I propose to deal with them 
in the order I hare mentioned them 
t»d Putni (aluqs ha\r iheir ongm In tfir estat/-* of tf- 

Mah-irajaof t)urdw;tn • Tbeong mil n an 
Vlil iSi^ titint seenasj o J>**i-**-^l*^ _Hafrin^tn rt^h»nV «, _» ttl 
and fntnx dcp'nd^m im^re 

R#t XU It t< iVJ ^ 5 
• jitf \ t4 1*11 •'*e * r f XV til r isti • 

Rrf \ III *1 » 
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pcr)H hulN a I fist c l r< n t The c'sKnlc^ of the Maha* 
raiaoi FiTmlw an were '•nvJtl h\ the creation of tlic'^c 
' iai-uj*; av the. •'V ‘•leni afforth «! tin onl) mi*ans of 
e*:inpe from tlu niin of anrn.nt families in Bengal, 
brought abonl In tin Pi rnianent Settlement The ab^ess- 
mtnl of hnd-rt\enm‘ on the estates ‘;eltle(l with the 
Bnrdwan Raj was \er\ high For easj and punctual 
realisation of rent, h as< s to middleim n in perpetuity and 
at h\ed rent wire gnnti d to a large number of into- 
vu'diat ns, who wore thin made proprietors in the same 
wa) as the (joMrnnnnl had in.ide the Maharaja of 
Hurdwan a propin lor Riguhtion \' 11 I of 1819 placed 
on a legislntne basis this system of sulnnfcudaiion. By 
degrees, the s^v,l( ni extended to other rcmindaries, and 
we have now a \ort large number of putni taluqs, 
especially in the districts of Rooghh, Burdwan, Bankura 
Xuddea, and Puriica Tin geni^ral characteristics of 
these tenures ma) be summed up in the words of the 
Regulation : — ‘‘ The character of the tenure is that it is 
a faltttj created by the zemindar to be held at a rent 
fixed in perpetuil) by the lessee and his heirs for ever, 
the tenant is called upon to furnish collateral security 
for the rent and for his conduct generally, or he is 
excused from this obligation at the zemindar's discre- 
tion , but even if the original tenant be excused, still 
in case of sales for arrears or other operations leading 
to the introduction of another tenant, such new incum- 
bent has ahvays, in practice, been liable to be so called 
upon at the option of the zemindar In case of an 
arrear occurring, the tenure may be brought to sale by 
the zemindar, and if the sale do not yield a sufficient 
amount to make good the balance of rent at the time 
due, the remaining property of the defaulter shall be 
further answerable for the demand The Regulation 
admitted these Putni tenures to be saleable in execution 


* Preamble to Reg VIII of 1819 
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of ordinary money decrees and traniferablc b) sale 
tfgrft or mortgage and also admitted the right of the 
putnidars to create similar subordinate tenures called 
dur/uints * The potni taluqs nerc also declared not 
liable to b-^ cancelled for arrears of rent They Trcre 
saleable for arrears the lurplus sale proceed’* after 
deducting the rent due to the xemindar being left to 
the credit of the defaulting putnidar • 

None of the Rent Acts — Act \ of 1859 
of 1 885 — has touched the pronsions of the Putni Regula 
tioni 1 f Reg Vin of 1819 modified in matters not 
very material, by Regulation I of 1830 Regulation Vll of 
1832 Act VlII of 1835 Act \\V of 1850 Act VI of 1853 
and \ct Vin (B C ) of 1S65 The Bengal Tcnanci Act 
\Vlll of 1885 has expressly provided — Nothing In 
the Act shall affect any enactment relating to Putni 
tenures in so far a* it relates to those lenurr* * ^ 
patters in which the Regula tion a< it nou stand nit h 
th^Sm enomenis. is silent. Act \ of tP^o nnd th ^ ntl «-f 

l andlord and tenant furnish luIr Lpf jgl slanlWtJlvi.jL'id 
proc^urc^ but the expr^s pro visions of the Rc>. uhtlon 
no t been^ in my, wav, affected by them * The 
remindar tias howcrcr. the additi onal right oi hrtngin^p* 
mini UlccjS to snle under the ordmari prorfdareJ iM 
iQwn lor other oflenurr* ^nd theVnect of such a 

i the same a** to the~nght o< the ~purch^<rfr t > aVo^ f 
i ^ambranccs and get ^thrr rrlie f*, as in l^ir^ ttn irt 
li^^^cgoUtion^ 

t hr summary procedure for liennial saf • for 
“Rrt "% m cl l*iO 3 O * * .4 » 
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“arrears of rent, through the agency of the Collector ^mmary 
of the District in which the putni taluq is situated, 

IS the chief peculiarity noticeable in the Putni Regula- 
tions ^ Summary sales for arrears of revenue or rent 
-■are not allowed to any landlords, except the Government 
and the zemindars qua putni taluqs The reference 
to months according to the Bengali Calendar, and 
not the Fasli or the Walaity, seems further to indicate 
that the Regulation itself was intended only for Bengal 
Proper, as it professedly referred to the Burdwan Raj 
I am not aware of any instance of the application'of 
the provisions of the Regulation, as to summary 
sales, in the Behar and the Orissa districts. The 
Maghee and Mulki eras correspond exactly in months 
and days with the Bengal era, and where these 
eras prevail, instances of sales under this Regulation 
are common. 

The first biennial or six-monthly sale, generally SashmahiK 
known as sashmaht sale, is the one that takes place for 
the arrears from Baisakh to Aswin The application 
for sale may be made to the Collector® of the district 
in which the lands of the taluq or the greater part^ 
thereof are situated, on the first day of Kartik fol-*^ 
lowing, or if that be a close day, on the first open day 
of the month. 

The second biennial sale, generally known as the Dwazdomaht 
dwasdomaht (twelve-monthly) sale, takes place for 
arrears remaining due at the end of the year 'Chaitra), 
the zemindar being entitled to make the application 
on the first day of Baisakh or the first open day there- 
after, the sale taking place in Jaisth following 

Only the recorded proprietor, or proprietors joint- Who may ap- 
ly, or a common manager whose name is duly reg- roary°Lle'*”" 

* Watson V Colle6lor, i2 W R , P C , 43, sc , 3 B L R , P C , 48 
® Reg VII of 1832 Sec 16, cl i , A£l VI of 1853, Sec i , Aft 
VIII (BC) of 1865, Sec 3 
® Aft VI of 1853, Sec I 
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^credj may make the applicatioo One of a number 
of co-proprictora or fractional co-sharer» ii not en 
titled to make the application unles* the pulni taloq 
IS CO extensive with the interest of such fractional 
abarcr or sharers \l B and Care joint Ottoers of 
an estate, and if they have jointly created a patni 
taluq A alone is not entitled to apply for sale under 
the Regulation, either for the nhole rent due from the 
putnidar, or for bis own share only But if A had created 
a putni of his own share he in ould be entitled alone 
to apply Even if after the creation of the potni by 
a number of propnetors jointlj the putnidar pajs 
rent separately to each of the proprietors according 
to his share such a proprietor has not the right to 
appl) But if the several fractional proprietors and 
t^ putnidar enter into separate engagements b) cxe 
cuting leases and counter parts (he right of each pro« 
pnetor ma) then be recognised by the Collector TW^ 
Regulation itself does not contemplate the ca<e of any 
but owners of entire estates but it seems howevn^that 
the general Itw as to the rights of co^sharers is apphea 
ble Rcgutrallon of the propnelor's name under Act \ 1) 
(DC) of 18761* of course absolutely nccesNarj to entitle 
him to any rchef under the Regulation The rule a* to 
who ma) apply for sale under the Regulation mu»t be 
taken to be the same a* that jo suit* for arrears ol rent 
where the tenure I* souj,bt to be made liable 
N%4ier» «J On the application to ih^ Coll dor belnt. admitted^ 

Mt* three copies ol the notice ol sale arc require 1 to b- 

serN^ed the first b) being stuck up in some compl ooqi 
part of the Collector • office of culrh^fjr * ihr f-cond 
bybfiogslack up at the «u Her eutch rr of ih jenimlAf 
himirll • and the Ihirdby puhhcaticm of acop) orntrj l 

p»r \nut • <i » M » *• A» ( I V . 
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of <5uch pnrl of ih' nolic-* inn> nppl) lo the indnidunl 
cnee, 11 llic cuU'l«or\ or it iho principal town or \illn£^c 
upon the land of the dofaullcr ' This third notice is 
required lo he s< rved m tin* moffusil hy n cmglo peon 
" who ‘•liall hrmg Inck the receipt of the defaulter or his 
mofTusii agent, or in the c\cnl of In'* inabilil\ lo procure 
this, the ‘Signatures of three substantial persons resid- 
ing in the neighbourhood, in attestation of llic notice 
ha^ iiig been brought and publislud on tlie spot" In 
case, however, the people of the \i))age should object or 
refuse to sign llvir nimcs in alleslalion, the peon is 
required to go lo tin oildier) of t*'e n»Mrest or 

if there should be no moonsiff^ lo the nearest thaun^ and 
there mike in ifl'iliM' ot dtn* oubhntion — certificate to 
which elTect shall be signe/i and s'Mied by the ofiicers 
there and delnered to llie peon The non-publication 
of an} one of these notices is sufficient to vitiate any sale 
that inav follow, even if there be no proof of substantial 
injury to the defaulter * The notice required to be 
stuck up at the cutchery of the defaulter may be 
published at the cutchery of an adjacent taluq 
belonging to him, when he has no cutchery on the 
taluq in arrear ' A place where the /emindar’s agent 
usually transacts business, though it is not a regular 
cutchery, may, in the eye of law, be considered a 
proper place for the publication of the notice 

The question, as to who are substantial persons com- 


' Reg VllI of iS(g Sec 8, cl 2 Byku.it v Maharajah, 17 W R 
44 ' 7 i , 9 B L" R- 87 , f)er contra Hurry v Molee, 14 W R 3 ^ , Hunoo- 

man v Bipro, 20 W R 132 

® Ram Sebuk ® Monmohini, L R 2I A 71, sc, 23 W R 113, sc, 
14 B L R- 394 , Sreemuttee X) Pitambur, 24 W R 129 

* Raghub V Brojonath, 14 W R 489 

* Bhugwan v Sudder, I L R 4 Cal 41 , Maharajah v Tarasundari 
I L R 9 Ca! 619, sc, L R 10 I A 19, Rajnarain w Krishna, I L R 
14 Cal 703, sc , L R 14 I A 30 , Surnomoyi v Grish, I L R i8 
Cal 363 See also Gobind ® Chaudhurry, I L R 9 Cal 172 

‘ Mungazee v Sreemutty, 21 W R 369 
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pctent to attest the notice to bes-rveti on thelantt of the 
defaulter, was at one time the subject of considerable 
discussion But the ranter has now been set at rest by the 
judgment of the Judicial Committee of the ParyCoanal 
m Rsnstbak Bose v ifonmohtnt Desi tsni ethers,^ 
in which It has been held that respectable persons of 
good character, such at mondels ehoukidars and holders 
'hf lakhtraj lands are substantial persons The proof of 
the service of notice Is enough The observance of 
special formalities in the mode of service or attestation 
by witnesses Is merely directory • 

Tlie zemindar ft, in the words of the Regufation, 

* exclusively answerable for the observance of the forms 
presenbed for the publication of notice * The bar 
den of proving due publication is enitrclj upon the 
zemindar who in every suit brought to contest the 
legality of the sale has to prove the due observance of 
all the fonnallties < even if the pUinlilT give^ no evi 
dence in support of his plea of non service Th^re U no 
presumption m favour of the zemmdar of the notices 
having been duly served U is not even incumbent upon 
a plaintiff who has brought a suit to contest the legalitv 
of a summvr> sale under (he Regulation to »rt obI di* 
Unctly the grounds for impeaching the sufnctencv and 
due publication of the notice The plea of non service 
of any particular notice or of any informality (n puhli 
cation may be taken at any 'tagr of the suit and even 
for the first lime in appeal * 
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The notice of sale at the middle of the year should 
contain a statement that unless the whole of the ad- 
vertised balance be paid before the date of sale or so 
much of it as shall reduce the arrear including any 
intermediate demand for the month of Kartik to less 
than one-fourth or a four-anna proportion of the total 
demand of the zemindar according to the kistbandi, 
calculated from the commencement of the year to the 
last day of Kartik This provision is not merely 
directory , it is mandatory, and the want of such a state 
ment in the notice has been held to vitiate the sale ^ 

The mid-year sale usually takes place on the first of 
Aughran and, if that is a close day, on the first opening 
day of the month But if the application could not be 
presented on the first day of Kartik, the day fixed for 
sale IS thirty days from the first open day in Kartik 
The sale on a proceeding at the end of the year 
takes place on the first day of Jaisth following, but if it is 
a Sunday or a holiday, the next subsequent day not 
being a holiday is fixed for the sale, thirty days’ time 
being always allowed ^ 

The Collector himself or an officer exercising the full 
powers of a Collector of the district^ and having revenue 
jurisdiction over the tenure is required to conduct the 


Special notice 
for the Sash- 
mahi sale 


Date of sale 


Colleftor to 
hold the sale. 


' Reg VIII of 1819, Sec 8, cl 3 

* Asanulla v Han, I L R 17 Cal 474 Same case confirmed by 
P C reported in I L R 20 Cal 86 

* Reg VIII of 1819, Sec 8, cl 2 The practice of holding sales under 
Regulation VIII of 1819 on any day subsequent to the ist day of Aughran 
or the 1st day of Jaisth, the full period of thirty days being allowed to 
intervene between the date of application and the date of sale, is based 
upon the authority of a decision of the late Sudder Court iWoomes 
Chandra Roy v Esan Chandra Roy, S D A 1859, p 1 198) S D A , 
Construction No 329, isth Sep 1820, Huronath Goopto n Juggunath 
Roy Chowdhry, ii W R 87 See also Sreemuttee v Pitambur, 24 
W R i29i 

* Aa VI of 1853, Secs i and 9 , and Aft VIII (B C.) of 1865, Sec 3 , 
Ram Mohan v Radhanath, S D A 1850, p 320 
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sale, and he must hold the sale if he hnds that the notice* 
have been dulj served* at least fifteen davs before the 
daj'ofsalc.* ff the amount of the debt specified in the 
notices be not paid tothe aemmdar before the date of 
sale and if from an) informality in the service of 
notice or an) other cause such as the deith of the 
zemndar the application for sale be not struck off by 
the Collector the Colfector it bound to hold the sale 
unless the zemindir or hi< agent ask* the Colirctor to 
stop It * 

At the time of the sale the notice previously stuck 
up in the Collector 5 culchery is required to betaken 
donm and each putnitafuq is required to be called up for 
sale by the Collector succcssU el) in the order m which 
notices have been stuck up If there is any uant of fair 
ness or publicity on the part of the person holding th** 
sate or an) irregularity as to the procedure at the sale 
the Collector is responsible and the sale should be set 
aside • A person on the part of the zcrnindar should Im* 
in attendance at the sale to satisfy the Collector as lothe 
actual arrear due up to the dale of sale and the due pub 
Ifcation of the sale notice in th** mofTo'il and no sal^ can 
take place unless n «tatemeo( of the payments made by 
the putnidar and the receipt or cerllfitale of due publica 
lion of the notice in the moflusd are produced b^forr the 
Collector who should record a proceeding separately at 
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to each lot. If the i^tatemcnt of account produced is 
incorrect, and liiere is no arrear of rent at tlie date of 
sale, the sale held is void ^ At the mid-year sale, the 
kislbnndcc of the defaulter slioutd also be produced, so 
that the Collector may sec that the amount of arrear 
at the date of sale exceeds a fourth part of the annual 
rent The actual defaulter, \vhether he is registered or 
not, cannot bid, but every other person is free to do so 
The zemindar himself is entitled to bid, or any under- 
tenant-, including the dm putmdar of the defaulter,’’ 
if he his not fraudulently withheld payment of his rent 
A person, who holds a mortgage of the putni, is not a 
defaulter, and is entitled to make the purchase 

Fifteen per cent of the purchase money, and not 
t\\ent}-five per cent, as in execution-sales by a civil 
court, IS required to be deposited by the highest bidder, 
and the balance of the purchase-money must be put in by 
the noon of the eighth day from the date of sale If the 
deposit be not made by the noon of the eighth day, the 
putni IS required to be re-sold on the ninth, that is, the 
following day The first purchaser forfeits on such re-sale 
the advance of fifteen per cent, and is further liable for 
any deficiency at the second sale, the Collector being 
competent to realise the deficiency by the process for 
the execution of decrees of civil courts The forfeited 
deposit is applied towards the defrayal of the ex- 
penses of the sale, and the surplus is forfeited to 
Government 

The Commissioner of Revenue has the power to set 
aside any sale under Regulation VIII of 1819 on the 
ground of irrelevancy of law or procedure, or on proof of 


Deposit by 
purchaser 


Commis- 
sioner to 'set 
aside sum- 
mary sales 


’ Shuroop v Ra]ah, 7 W R 218 , Mussamut v Radha, 24 W R 63 
Reg VIII of 1819 Sec 9 , Mirza v Kishen, W R (F B ) 92, 
sc , 2 Hay 356 , Bykunt n Monee, S D A 1850, p 89 , Snnath v 
Ramdhon, S D A 1859, p 267 , Sreemutty v Govind, S D A , 14th 
June 1862, p 260, Gouree v Raj, 5 W R 106 

* Reg VIII of 1819, Sec 9, Fukeer “i; Hills, 8 Sel Rep 153 
^ Sec 9 as amended by Sections x and 2 of Aft XXV of 1850 
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payment of the entire rent before the dale of wlc* 
Thfi, however, is a power which the Comtnisiioncr* are 
slow to excrasc, os any person fnlercstcd m setting aside 
a sale may get complete remedy in a civil coarl 

After the entire amoant of purchase monc) »s 
deposited on the eighth day, the sale becomes coo 
finned and the porchaser is entitled to gel a sale certf 
ficatc at once* and possession of the laluq No 
formal ordetj of confirmation is required by law, the 
safe becoming t/>so facto confirmed on the payment of 
the full purchase money * The limitation of suits to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
monc) (he period being one ^ear under arlicfe «■* 
clause (d) of the second schedule of the UmiUtion Act 
(\V of 18771 The sale becomes finM and conclosirc on 
the pa)ment of the full purchase money 

Besides (he remedies b> 1 summiry mveitigalion b-* 
fore the sale* and an appeal to the Cornmfi'ioncr aft^r 
sale the defaulter or an> party inicre»ird in contesting 
the valtdil) of the sale ma) sue the reminder and the pur 
chaser in the avd court for i decree for ihe reversal ol 
the same on the ground of the non publlcHion or irregular 
publication of an) of the notices or want of arrears * An 
unregmtered defaulter* or ao unrrgMtrrrd cr> ihirer *1 
the defauJier* an und-r tenure holder wlv>tr \ note 
is aoidible on the sale * or a oiort^age mav * f *f 
Ifng aside the entire sale In Ihe pfop-f h rum an 1 on IvlJ 
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\ thntion. a'ul h* tiiA\ In* tntjlNMl to n diu rrc' on a sufli- 
ci^ni jiliM Iv joix niadr n\it riir/tnumiar a*' well a^- 
tlic pitrt'hn‘-( r aro net p.artjo^. in such suits If 

the ‘-all’ Ik s, i a-'uh* In Uu n\il court, tin* /iMuindar is 
hatilc to paj full < osis and <ia(nai;< s, the pur( baser al‘=o 
hcini; fulK indt mnifuKl aj^atnst all lo'^se*, ' 

Vny clurputnuiar or am other under tenure holder, 
nheiher his naino is registered in the /einindar's ofTicc 
or not, ma\ protect the pulni from s di hy pa)ing the 
amount of arrtar-?,* and he is tnlitled to pay the 
amount into the Collectoratc at an\ lime before the sale 
If the iinder-l* mire holder is himself in arrear, the 
amount depisited In him \\ould j^o towards the satisfac- 
tion of his flidit’’, but if he i<; not in arrear, and there 
IS nothmiT dm, from him on account of rent to the 
rcmindar, tin; amount lodj^ed is < onsidt r«*d to he an 
advance from prn ate funds for w hi< h a statutory lien 
arises in far our of the per‘:on makintj the advance ,*■ and 
he IS also entitled, on apph inpj for the same to obtain im- 
mediate posscstiion of the defaultinj^ tenure in order to 
recover the amount so advanced " If the defaulter shall 
desire to recorer his tenure from the hands of the person 
or persons, wdio by making tlie advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


Under tenure 
holders pro- 
Icfttnp the 
putni from 
s-ilc entitled 
to be rc im- 
biirscd. 


' Reg VIII of 1819, Sec 14, cl 1 , Preolall v Gyan, 13 W R 161 , 
Bykunt -v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, i C L R 236 

* Reg VIII of 1819, Sec 13, cl 2, Raj v Gocool, S D A, 1857, 
p 920 , Lukhi V Khettro, 20 W R 380, sc , 13 B L R 146, the same 
case in H C , Khettur -p Lukhee, 15 W R 125 

^ Reg VIII of 1819, Sec 13, cl 3, Lalit v Snnivas, I L R 13 
Cdl 33 1 

^ Reg VIII of 1819, Sec 13, cl 4, Prem v Kishoon, S D A , 1849, 
p 18, Rami; Prem, S D A , 1849, p 473, Bhuggobuttee i; Doorga, 
S D A , 1858, p 890 Umbicai; Pranhurte, 13 W R,F B, i, sc,4 
B L R , F B ,77 , Nubo -v Snnath, ii C.L R, 37, sc I L. R 8 Cal 877. 
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pajrment of the entire rent before the dale of sale' 
Tfijs, liOTrever, is a power which the Commissioners are 
slow to Ciermse, as anj person interested in setting aside 
a sale may gel complete rerned) in a civil court 

After the entire amoant of purchase money is 
deposited on the eighth day, the sale becomes coo 
firmed and the purchaser is entitled to get a salc-certi 
ficalc at once* and possession of the taluq No 
formal ordcfj of confirmation is required b) law, the 
sale becoming tpto facto confirmed on the payment of 
the full purchase money • The limitation of suits to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
monc) the penod being one jear under article I3 
clause (d) of the second schedule of the Limitation Act 
(XV of 1877) The sale becomes finsi and conclauve on 
the payment of the full purchase money 

Besides the remedies a summary investigation b* 
fore the sale* and an appeal to the CoTimmioncr after 
sale the defaulter or an> part\ interested in conteitlng 
the validit) of the sale ma> sue the remindar and the pur 
chaser in the cimI court for a decree for the reversal of 
the oamcon the ground of the non publication or irregulir 
publication of any of the notice^ or want of arrears • \n 
unregistered defaulter* or an unregistered ccv»haref of 
the defaulter’ an under tenure holder who e tenure 
is voidable on the sale * or a mortgagee may •ue I ^t 
ting a<iide the entire sale m the proper I mm and on full 
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^ n'ul !u jni) hi' rntlllod to n <1< cr< o on a Mifli- 

cit nl })li 1 ht jiUT niadf' o»it I ht' r<Mniiular as \\«'ll ns 
the purdin--j r tro norcssnrs parltos in “iucli suil*^ If 
the sale he s^i nsjilt* h\ ihi' <i\jl cnurl, the /ciniiulnr i.s 
liable to pay full costs and <hm the pun ha‘?cr aho 
heini’ fullv indemnified nrninst all losses * 

\n\ diirpulnidar or an\ other unfler-lenurc holder, 
whether his naim is registered in the ?< mindar's office 
or not, mn) protect the pnlni from s,dt hv paaing the 
amount of arrj*ars and he is (mtilled to pay llic 
amount into the Colleclorate at an\ lime before the sale 
If the nnder-leniire holder is himself in arrear, the 
amount deposited b) him would go towards the satisfac- 
tion of his dein'’', hut if he is not in arrear, and there 
IS nothing duo from him on account of rent to the 
zemindar, the amount lodged is tonsideredlo be an 
ad\ancc from pn\atc funds for which a statutory lien 
arises in favour of the person making the advance ,*■ and 
he IS also entitled, on appl\ ing for the same to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced “ If the defaulter shall 
desire to recover his tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


Undcr-tcniirc 
holder*; pro 
Icfttnp the 
putni from 
silc entitled 
to be re im- 
bucicd. 


’ Reg VIII of 1819, Sec 14, cl I , Preolall v Cyan, 13 W R 161 , 
Bykunt v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, i C L R 236 

* Reg VIII of 1819, Sec 13, cl 2 , Raj v Gocool, S D A , 1857, 
p 920 , Lukhi V Khettro, 20 W R 380, sc , 13 B L R 146, the same 
case in H C , Khettur Lukhee, 15 W R 125 

® Reg VIII of 1819, Sec 13, cl 3, Lalit v Snnivas, I L R 13 
Cal 331 

^ Reg VIII of 1819, Sec 13, cl 4, Prem v Kishoon, S D A , 1849, 
p 18 , Ram V Prem, S D A , 1849, p 473 , Bhuggobuttee v Doorga, 
S D A , 1858, p 890:Umbicaii Pranhuree, 13W R,F B, i, sc , 4 
B L R , F B ,77 , Nubo t Snnath, ii C.L R. 37, sc I L. R 8 Cal 877. 
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payment of the entire rent before the date of laJc* 
Thig, however isa poncr which the Commissioners are 
slow to exercise, os anj person interested m setting aside 
a sale ma> get complete remedy in a civil court 

After the entire amount of purchase moner is 
deposited on the eighth day, the sale becomes con 
firmed, and the purchaser is entitled to get a »a!c*ccrti 
ficatc at once* and possession of the taluq No 
formal order^ of confirmation is required by law, the 
sale becoming tfiso facto confirmed on the pa)ment of 
the full purchase monc> * The limitation of suit* to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
monc) the period being one )ear under article ij 
clause (df of the second schedule of the Draitaiion Act 
(\V of 1877) The sale becomes final and concluiivc on 
the payment of the full purchase money 

Besides the remedies b> a summif) iniesti^^tfon b 
fore the sale* and an appeal to th* Commisnoner afi'T 
sale the defaulter or anv partr loicrt'led in contesting 
(he vihdit) of the sale maj sue the remmdar and (he par 
chaser in the civil court for a decree for the rrversvl ol 
ihe same on the ground of the non publicition or Irre guUr 
publication of any of the notices or want of arreaM * An 
unregistered defaulter* or an uorrj^islered ro ihirrr of 
Ihe drfaullcr^ an undrr tmure lioUer ssh«><* tennre 
is voidable on the rale * or a muftf^ sv,c miv *a*' fir * 
liBi, aside the cnlire sale in ihe proper Inruni an j m lull 
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v.ilnituni. rt \n li< im} In’ « nhlUfi ti> n flt-r ri r on n sufli- 
cicnl hMuj:; nntlf oiU I ho /cMUJiular ii'> wil! as 

Ihc pnrt*hn''«'r .vr<* nori’*-‘>.in parhi'*' >n ‘inch If 

iho calc ho cct n'-nh hy ihc ci\il court, the /cnnndar jc 
liable to pT\ full roci*; nud ilam i'»cc, the purch.ict r nho 
hcin <4 fullv iinh mnificd nnainct all Incccc * 

\n\ durpulnuhr or an\ other undi'r tenure holder, 
whether hie name IS resist* red in tin /< mindar's office 
or not, may }irot< ( I the pntm from s.ih hy j)a\iniT the 
amount of arrears and he is entitled to pa) the 
amount into tin Cnllectorate at any lime before the sale. 
If the undcr-tf nurc holder is himself m arrear, the 
amount deposited In him would i^o towards the satisfac- 
tion of ills debt.'', hut if he is not iii arrear, and there 
IS nothing due from him on account of rent to the 
7emindar, the amount lodged is ('onsidered to be an 
advance from pri\ate funds for wbitli a statutory hen 
arises in fa\ our of the person making the ad\ ance / and 
he IS also entitled, on applying for the same to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced " If the defaulter shall 
desire to reco\er Ins tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


Unclcr-tcnurc 
holders pro- 
Icfltnp the 
putni from 
sale entitled 
to be re im- 
butsed. 


’ Reg Vlll of 1819, Sec 14, cl r , Preoiail v Cyan, 13 W R i6t , 
Bykunt v Maharajah, 17 W R 447 , Mobaruck v Ameer, 21 W R 
252 , Tara v Nafar, i C L R 236 

• Reg VIII of 1819, Sec 13,0! 2, Raj v Gocool, S D A, 1857, 

p 920 , Lukhi V Khettro, 20 W R 380, sc , 13 B L R 146, the same 

case in H C.Khettur® Lukhee, 15 W R 125 

’ Reg VIII of 1819, Sec 13, cl 3, Laht v Snnivas, I L R 13 
Cal 331 

* Reg VIII of i8ig. Sec 13, cl 4, Prem v Kishoon, S D A , 1849, 

p 18 , Ram V Prem, S D A , 1849, p 473 j Bhuggobuttee v Doorga, 

S D A., 1858, p 890 Umbicac Pranhuree, 13 W R,F B, i, sc , 4 
B L R , F B ,77 , Nubo t Snnath, ii C.L R. 37, sc I L. R 8 Cal 877. 
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nt the rate of toelve per cent per annum op to the 
tfate of possesrion given ai above, or upon « 
nibiting proof m a regular suit, to be instituted (or the 
purpose, that the (nil amount so adtanced with interest 
has been realised from the usufruct of the tenore 
The under tenure holder has also the nght, M-Jt!eh the 
ordinat7 law gives him, of suing for the advance and 
for declaration of his hen ’ 

Umiuika. of It after the tale becoming final it is set aside, the 
•rttartof rtoi remincJar it catitlcd to bring a toit for the anrear# 
ordinary Rent tarn as if no appiiration 
wWft. wa» made (( the toit for lelting a«idc the jalc 

remaint pending for a long lime limitation doc» not 
run at to the arrears of rent but upon the *a!c being set 
aside and upon the restoration of the parties to potsfs 
sion they take back the laiaq subjecl to the obligation 
to pay the arrears Until the sale is fmall) let n*ide the 
position of the temmdsr is as if his claim Km been 
•alisfied The sale is not also an act of trespass h) the 
icmmdar rchich can be considered a< amounting to 
disposicMion by the landlord The defaulter Is entitled 
to sue the purchaser if he ha» taken po*srssloti for 
meine profits but he U himself liable to ihr jrmin far 
for the arrears of pulni rent and limitation do^s net 
run in hi* favour ontd the suit for the rrverstl n( the 
talc IS finally disposed of • 

"* un Icr th- K'^guMion b^lng finally cor 

firmed niher no sou h ing brought rr wh^n a *Jit li 
eVmbrsnw, brought ihe sj|p nf>t b^ti^ . t stide hr iKr citil Cr*>if1 
the under tenure^ *och a* Jur/utntt nr (ijitr 

f'wfnti (UJuijs rl lb** Sccofl I lh*rd ! fr^oiih 
arrdallch*ae»rrr»Mbytb-Uei*obrr of »ry o 

holding under ihr d l‘ul(vr .nd sU rhsigr. rilil 
Jng an the pnini ibjt hw' •< nuM Ihir-i h *'• 


Jlr-U, r P r" 

r p, ff S1,^SS<* ,) U 1 A 

t,, ic p L V rc »«iPs t*'f (-•«*• 


HI, V II sv S' 

1 c s i» r* s' 



pui'i^r rALUQs 


<55 


of the defaulter, become ' voidable The purchaser is 
ehtitled to have possession of the taluq in the same 
state as it stood at its creation by the zemindar, free of 
all incumbrances i Adverse possession of any part 
of the lands either by a neighbouring landlord or by 
any person claiming a lakhiraj title is an incumbrance 
which the purchaser is entitled to get rid of Any in- 
cutnbrance created or allowed to remain on the taluq 
by the act or omission of any taluqdar, whether the 
defaulter himself or a previous holder or any person 
who had previously made default which ended in a sale of 
the putni for arrears, is voidable - But the purchaser 
must exercise his option within twelve years from the 
date of his purchase or rather the confirmation thereof, 
when the cause of action accrues , and he mUst by some 
act shew that he has exercised the power vested in him 
by law to avoid incurftbrances. They are not ipso facto 
void, but are only voidable ^ If however he has accepted 
rent, his acquiescence may bar his right * He canliOt 
sue the raiyats for rent, when there is an intermediate 
bolder, befoi-e getting a decree for possession against 
such intermediate holder I need hardly repeat that 
the incumbrances which a purchaser is entitled to avoid 
must be such as have come into existence since the date 
of the creation of the putni taluq ® Any incum 
braUces existing from a previous date are not such as 
are void or voidable Any under-tenure or incUirlbrance 


* R6g^ VlII of 1819 Sec II, Mussamat v Luckheemonee, S D A 

18^0, 349', Ootnanafh v Roghoonath, W R, F B , lo, sc , i Hay 

75 and Marsh 43, Brojo v Futick, 17 W R 407, Gopfendra Mokad- 
damy I L R 21 Cal 702 

* Gopendra v Mokaddan, I L R 2i Cal 702 

* Modhoo Ramdhun, 12 W R. 383, sc , 3 B L R 431 , Uma v 
Mothoora, I L R 4 Cal 866 , Tetd 7/ Mokes, I L R 9 Cal 683, sc , 
12 C L R 364, 

^ Snshteedhur v Prannath, D A, 1858, p lyo, Sreiennfant v 
KookOory 15 W R 481 

* Bishumbhur v Doorga, S D A , 1858, p 369, 
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created tvith the permission of the propnetor is also 
not voidable* Standing as the reprcsenlatirc of Ihe 
zemindar, the purchaser is afTected b> the same rules of 
limitation and the same rules as to the onus of proof a< 
the zemindar himself TTie burden of proof is in the 
first instance upon the purchaser to shew when the in 
cumbrance ivai created But ai soon as he makes oat'’ 
this pnma facte case the burden is shifted and the 
holder of the incumbrincc has then to shew that he is 
protected cither on account of the consent }’^^‘cn by the 
zemindar or for an) other reason valid in law 
Wfrrrer |f tfjg zcmindar himself is the purchaser hi4 positioo 

IS the same as that of a stranger purchasing the prop 
ert} Limitation which would run against the defaulting 
putnidars would not bar him Neither does the law of 
merger— 'the extinction of the pulni nghl in the hlgh-r 
nght as zemindar— necessani) nppl; as the common Uw 
about merger, applicable m Fngland is not applicable In 
this country The doctrine of rqoUahte rOTger which 
depends upon the intention of the parties ought to be sp* 
plied to transactions in this country unle s there Is rx 
press legislative enactment to thecontrary A zemindar 
, purchasing a putni under him inasali' either for arrears 

or under an ordinary decree of a civii cs irl has the 
putai the position of a pulrudar* unless by his arts and 
conduct he shews that he int»“n Is to d»’al with hi» t«o 
rights as one the infenor right merging tn th** superf ’» 
tPrtSeJt*4 le There ifr certain rights in Ian ! which are proirrlr 1 
itmi* notrsithstanding a sale under the RrgulaiJnn 'Jtj/t 

raiyals or rcsMml hereditary rufiivator ar** nns hi* V to 
ejectment and f tJfiJ/ engai rm^nt* isilh th n bj 
defaulter cannot b** lotericred wiih hr a p irchis'-r * II 4 I 

rw-<mpr 5 f» A iSj f 

♦ j V*, I * r t t L R i>c»’ ¥> • r'*--— ' 

au R.411 SJ*-** ^ sr* 
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if it can be proved in a regular suit that a higher rate was 
demandable from any raiyat at the date of the engage* 
ment, the rent of such a raiyat may be adjusted Not- 
withstanding that the Regulation speaks only of khodkast 
raiyats, ( presume occupancy and non-occupancy raiyats 

also protecte d Protection from ejectment ought ex- 
pressly to be extended to all classes of tenure-holders 
and raiyats included in section 160 of the Bengal Tenancy 
Act (VIII of 18S5 1 

The distribution of the surplus sale-proceeds on a 
sale under the Regulation is dealt with in section 17 
The Government is entitled to one per cent upon the 
net proceeds realised by the sale Next, the zemindar 
gets the amount due to him with costs incurred by him 
in bringing the putni to sale The remainder is in the 
first Instance kept in deposit in the Collectorate to 
answer the claims of subordinate tenure-holders If a 
subordinate tenure-holder has paid the rent due by him 
to the iJStnidar, he is entitled to bring a suit for com- 
pensation against the putnidar for his loss on account 
of the putni-sale , and a decree may be passed in 
his favour for compensation which should be directed 
to be paid out of the surplus sale-proceeds But if 
any part of the amount due by the durputnidar as rent 
has remained unpaid, he is not entitled to bring a suit 
for damages, and has no claim to compensation ’ The 
principle seems to be that negligence on the part of a 
durputnidar in not fully paying the amount due by him 
may have contributed to the non-payment by the putnidar 
of the amount due by him to the zemindar Any express 
contract between a putnidar and a durputnidar, as to the 
division of the surplus sale-proceeds, has always to be 
taken into consideration Any suit under the Regulation 
by the durputnidar, claiming a part of the surplus sale- 


* Rnm T Kishen, S D A, 1845, p iSS,Fukeer^) Hills, 7 Sel Rep 
i54,Issani» Tareenee, Sev 84, Surnomayi v Land Mortgage Bank, 
I L R I Cal 173 
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proceeds, must be brougft within ttvo months from the 
date of the sale, otherwise the defaulter may daim to 
have the money paid out to him * 

The rights of mortgagees of putni taluqs are not dealt 
with by the Regulation But the surplus sale proceeds 
should be considered to represent the mortgaged prop- 
erty and a mortgagee will be entitled to be paid out m 
the first instance therefrom* In the case of a contest 
between the mortgagee and the durputnldar, a qieitlon 
of priority ma) arise which I presume will be aanvered 
according to the law as laid dov\n in the Tran*f'T of 


Arretnof rest 
for the period 
utecedeot to 
the hW. 


Property Act and the pnnciples of equit) and good con 
science which the legislature in this country directs to 
be applied wherever the positive law is silent 

Antecedent balances due b) the putnidarto the <emin 


dar nnmely those that arc not covered b) the summary 
proceedings under the Regulation become mere 
debts of the individual talaqdar and mutt be /ecovfird 
In the same wa) as other debts by n regoUr suit In the 
anl court Arrears that have accrued subieqoenl to 


the application under the RrgD*3ijnn are a charge 
on the taluq and fh^-pnrchaicr is WJmJ to pay the 
samt He canoot excuse himself by p’eddlng that be h\r 
takcn^iOi*tision after a part of ttne arrears accrued 
SjcKarrcars arc realuable by tMo summary process 
If a pulni taluq is sold for arrcanl of rent in ctccolioa 
of a civil-court decree and tht^^alc i< confirmed wi* ** 
the first SIX months of the Benj^ali year a qur»l‘*o 
os to the right of the remindij^ to bring the (Mitn t* m e 
under the Regulation for tlir entire arrears of * * 

SIX months fhe ffiLh Cs»urt at Cafcutia 


ih^ question in the nfKrjmallvr* 
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A purchaser of a putni taluq under the rules laid ^Registration 
down in the Regulation is entitled to have his 
registered in the proprietor’s office and to obtain posses- name 
Sion without the payment of any fee, but he is liable to 
be Called upon to give security under the conditions 
of the tenure purchased ^ A purchaser at a sale 
under a decree for arrears of rent held by a civil court 
or by a Collector under Act X of 1859 also entitled to 
be registered without fee 

A purchaser at a sale under an ordinary civil-court -legist rati on - 
decree, or a voluntary alienee is required to pay to the fee and se- 
proprietor a registration-fee at two per cent on the rent, ^ 
the maximum sum being Rs 100 ® He may also be 
required to furnish security to the extent of one-half of 
the annual rent ^ If no security be given, the taluq 
may be attached by the proprietor and kept in the 
possession of sezawal or curator Any question as to 
sufficiency of the security may be determined by the civil 
court of the district® and the judgment of such court is 
final ® The zemindar cannot bring a suit for compelling' 
the purchaser'^ to give security 

The registration of name in the landlord's office Effea of reg- 
is one of great importance to the outgoing putnidar "stration 
as well as the purchaser The outgoing putnidar is 


if*’ Reg VIII of i8ig, Sec 5 

Tf*® Aft X of 1859, Aft VIII (BC) of 1869, and Aft VIII of 1885, 




Sec 14 

' ® Reg VIII of 1819, Sec 5, Aft X of 1859, Sec 27, and Aft VIII 
(B C ) of 1869, Sec 26 and Aft VIII of 1885, Sec 12 Seftions 13 and 
14 of the latter Aft make provision in cases of execution-sales But 
see seftion 195, cl (e) of Aft VIII of 1885 and Gyanada v, Bromomoyi, 
I L R 17 Cal 162 

Reg VIII of 1819, Secs 5 and 6 

“ Ibid , Sec 6 Can security be required on a sale in the civ|l coqrt 


for arrears ? 

* Rajah v Bissen, S D A , 1859, p I2i6, Hurp? v Soorjfi, W.R 
222 , tn re Soorjakant, I L R 1 Cal 383 
» Joy ® Jankee, 17 W. R 470. 
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‘hereby freed from all penonal babilitr * on arcouni 
af arrears accruing subsequent to the cessation of his 
possession and the registration of the purcba cr s name 
entities him to deal directly mth the landlord and to 
base notices and summonses of ail proceedings and suits 
for recovery of arrears of rent He thus gets a direct 
opportunity of protecting the tenure If the purchaser s 
name is not registered in the landlord’s ofTice the latter 
may bnng suits against the registered putnidar for re 
coiery of arrears of rent or institute proceedings under 
the Regulation and the effect of the sale thereunder 
mil be the same as if the purchaser has himself been 
sued • unless it can he prosed that fraud has vitiated the 
sale On a sale in suits or proceedings against the rcgl< 
tered taluqdar a durputmdar or a mortgagee mar he 
jITected m Ihe same nay as if the proceedings nere 
against the actual putnidar The non rrgKtralion of 
name in the landlords olhcc does not honerrr male 
the alienee a trespasser lie becomes to all intrnis and 
purposes the putnidar ub)ect onli In Ihe d.iabihlie. 
stated above’ It should He noted that apphcationi 
lor registration of name may be made or luils for 
compelling the landlord to register may be in-t.lutcd af 
any lime alter Ihe purcha e and there i. nn hat el 
limitation ‘ the cause ol nellon being a recurnnp oo- 
UTie provisions ol tjroncm^;IJ>J?^^ 
terT^^rTgistrotmn^ pern^^ 
rmindari'^nVer a« cont amrt! in U *3 

ind’lh e-eelilj 

o ihe pronsinTITTSMlbim Jj" Il'eJteguU.im _ 

« Ta iror.i^M . MS.. 1. 

I r )t.^ <"■ rs. -s. 
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The laws in force tor the recovery of government rev 
enue declare that, on a sale of an entire estate for 
arrears, “ the purchaser shall acquire the estate free 
from all incumbrances, which may have been im 
posed upon it after the trnie of settlement, and shall 
be entitled to avoid and annul all under-tenures and 
forthwith to eject all under-tenants,” with certain ex- 
ceptions,^ one of which is taluqdari tenures such 
as putnis and dependent taluqs duly registered under'^ 
the provisions of Act XI of 1859 ~ registration 

under the Act is either common or special ^ Common 
registry secures such tenures and farms against any 
auction-purchaser at a sale for arrears of revenue, 
except the Government Special registry secures such 
tenures and farms against any auction-purchaser, at a 
sale for arrears of revenue, including the Government. 
Applications to the Collector for registration of tenures, 
created before the passing of Act XI of 1 859,were required 
to be made within three years from the 21st April, 1862 ^ 
Applications for the registry of tenures, existing on 
the 2ist April 1862, but created after the passing of 
Act XI of 1859, were required to be made within three 
months An application for the registration of any tenure, 
created after the passing of Act III of 1862 (21st April 
1862), must be made within three months from the date 
of the deed constituting the tenure Objections to the reg- 
istration of tenures under Act XI of 1859 may be sum- 
marily dealt with by the Collector, and the Collector may 
also suspend the proceedings pending a decision by the 
civil court, the decision of such court being final ® But no 
civil court can direct special registration by the Collector, 
and no special registration can be effected without th'e 
sanction of the Revenue Commissioner of the Division ° 


Common and 
special regis- 
try of taluqs 


' Aft XI of 1859, Sec 37 See also Aft VII (B C ) of 1868, Sec 12 
® Aft XI of 1859, Sec 37, cl 3 ® Aft XI of 1859, Sec 39 

^ Aft III (B C ) of 1862 ^ Aft XI of 1859, Sec 41 

® Aft XI of 1859, Sec 42 

U 
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The purchabcf of a share or sharo ol an oialc 
sold for arrears of rexenue parrha c> <ub;ecl fo 
meumhranew and docs not acquire an) rigJiK nh,ch 
were not pos«iM*cd b> ihe prcMou* on nee or owners * 
purchases li) defaulter^ e\cn of an entire c tatc 
haxc afso th** effect upon incumhranccs.' K ihc 
purchase be made b> one or more of i lar^c number of 
defaoUers the result is the same as regard^ hoMcm of 
incumbrances ‘ 

Tatuqs not regi tered in the common or special re^, 
iNt<.f> arc l(ahl«* t > fie ivoid'*J bj a purcli ner of in rntirc 
estate \n assignee of such a purchaser has al<o th^ 
same nght though the prndege has not been eilmdrd 
to assignees of fractional shares * The bnrdrn ol proving 
tliat the taluq came into existence sub*eqt/enf to the Prr 
mnnent Settlement m upon the parcha«er Ihil a prima 
fade ease being made out the rmu* «h)/i and It I* 
fhcrt for the defendant to mile out a i4 e which rvoill 
bring the tenure within nn) of the escrplinn^ to rrclion 
37 of Act \( of 1859 ' Tlie p'^nwl of (imitation nf 
to a\ Old incumbrances isiweUe )r 3 r<from Iherfalenh e 
(he *atc becomes final and conclusive * 

The amount of road and public worVs ce*s I ixalV 
b) faluqdars Is Jexiablr according to the pfoviun*# t f 
section 4f clause of the Ces« \cf of » ' The cli j*** 
run* thus— 1 1 eri bolder of a ten >rr •h »1) > rail) / t 
ibe h dd r of the rsifltr or tenuf** nilh o w Jlrh I j \ 
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he, Id by (him is included, the entire amount of the road cess 
and public-works cess, calculated on the annual value of 
the land comprised in his tenure at the rate or rates which 
may have been determined for such cesses respectively for 
the year as in this Act provided, less a deduction to be 
calculated at one-half of the said rates for every rupee 
of the .rent * payable by him for such tenure” Every 
taluqdar is, under this clause, bound to pay to the 
zemindar for the two kinds of cesses a sum calculated 
at one anna per rupee on the amount given in the valua- 
tion-roll of the taluq, less a half-anna for each rupee of the 
rent payable by him He is himself entitled to realize one- 
half of an anna for each rupee of rent payable by the 
raiyats, and he is thus made to pay from his own purse 
half an anna on each rupee of his profits But 
he may, notwithstanding this statutory provision, be 
bound by any contract with the zemindar to pay the 
entire amount of the cesses realizable by the Collector 
for the taluq His liability is determined by the terms 
of the contract It very frequently happens that, by the 
terms of the lease, the zemindar is entitled only to 
a net income in the shape of an annuity, the taluqdar 
being bound to pay all items of demand by the 
Government ^ 

Cesses are recoverable in the same way, and under Cesses re- 

the same procedure, and in similar instalments, as rent, coverableas 

' rent 

though they cannot be, strictly speaking, 7'enf. - They 
are not charges on the tenure in the same way as m//, 
and a sale, for arrears of cesses only, has not the same 
effect as to incumbrances as a sale for arrears of rent 

There are various other kinds of taluqs held directly ^ther kinds 
under the zemindars at fixed rent, in perpetuity, known, of taluqs 
in Bengal, by different names in different districts Their 

' Surnomojce I’ Koomar, I L R 4 Cal 576 

- A£l IX (B C ) of 1880, Sec 47 For definition of rent — see See 3 of 
Aft VIII of 1885 , Uma Charan Ajadannissi, I L R 12 Cal 430 
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inadents are the same as (ho^c of dependent and putnt 

taluqH E\co <Jt»tnct has peculiar names for thc5c tenures 

and subordinate tenures or under tenures wilb various 
shades of rights and liabilities The legal profession 
and the judges administenng law are conpianll^- pujiled 
v.jth local names and local peculiarities Sufficient data 
have not yet been obtained with respect to them and 
c\cn if the> arc a\ailible il will be difficult to h) down 
rules for the guidance of courts, except by tal^mg the dif 
fercnl localities piecemeal In man) instances the rights 
and obligations of the holders arc regulated by custom 

The holders of permanent laluqdan tenures arc not 
liable to ejectment, except on breaches of contract 
Hic) are gcnerafl) heritable and transferable * llul 
exceptions are not unfrequent TaluqJari grants for 
life onl) though at fixed rent are not uncommon 
and It has been held ^hat a Ie3«e at rued re nt 
^ yilhout words creating a heritable or Irant/erable 
right IS a lease (or life only VilK revet^lnn tu ihe 
landlord* Rut oery grant mu*l Ik* construed accord 
mg to the ordinar) rules ol Interpretation custom and 
usage in the locabu the surrounding circum\tance* ard 
the na) in nluch the lands demned has hern dealt wiih 
h) the parties licing laVen into considerati in II tie 
remindar has allowed sons and grandsons in succeiifon 
or alienee* after slirnre* to hoi I a tenure if f' ( re4'3n{ 
tion will be lint It »* heritable and iran'f ri‘ le rsre 
Without exjircss word* to thst eflrct in the | rant 

A permanent tenure ffemg I fita* 1 I (raeif r 
able the ling I* the ultimate Iwir ir dfiufttfaty 
other heir an J fiM the aeminlar inwh'ie r*tiie tt- 
tenure Is situated TI - leminJar I i» to 

A/tMlIrt » 
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Tiiesc taluqs arc partible as an} otlicr properly, and 
cimI courts ha\c e\cliisuc 3unsdiction in directing and 
effecting partition Put the zemindar is not bound to 
apportion the rent pa} able to him on a dni'^ion of the 
laluq ’ He IS at libcrl} to hold the entire taluq 
liable for the entire rent without reference to the diMs- 
lon made amongst the co-sharers 

We ha\e aircad} seen that if a taluq has been in 
CMstcncc cither from before or from the exact date of the 
Permanent Settlement, and the rent has never been 
\aned, ii acquires IKit} by the operation of Act X 
of 1S59 ■ mere declaration in a decree that any 
such tenure was liable to enhancement, if there was 
aetuall} no enhancement of rent, would not pre\cnt 
the operation of the statutory proMsion contained in 
section 15 of Act X of 1S59, or section 50 of the 
Bengal Tenancy Act 

A dependent taluq, of which the rent has \aned 
from the dale of the Permanent Settlement, is not 
liable to be annulled on the sale of an entire estate for 
arrears of revenue under Act XI of 1S59 The exemp- 
tion, how’ever, with reference to these taluqs, existing at 
the time of the Settlement, but not at fixed rent, is only 
as respects ejectment, but not enhancement The rent 
^s liable to be enhanced at the instance of the purchaser 
of an entire estate, in the same way and under the same 
conditions as at the instance of any other holder of the 
estate ^ The policy of the earlier sale-laws and the 
Settlement Regulations w'as not to eject tenure-holders, 
but to cancel their leases and to allow them to hold on 
upon payment of customary rent. This policy was in 
accordance with the common law and the established 
usages of the country , but it has been ignored in later 


partition of 
taluqs 


X 

Effe£l of mere 
dccinrnlion of 
the right to 
enhance 


Ejeftment. 


' Aa VIII of 188s, Sec 88 

” Ante p 137 8 ^ Aft XI of 1859, Sec. 37, cl 2 

* Ante p 140, 
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\h( 

da>* on account ot the .ntrCKlucl.on bj Ia>M ere 

of Enghfb notion* of propncHry iigfii and corapcti 
lion rent The cxnloncc up tolbn di) of i good manv 
oependcnl cretted mlfiout an> coniMfl of fixuj 

>:mcc (he 22nd March i;g3 w due to (he rirher flMutnrj- 
proti»»ons agaJnit ejectment Some of the contracts 
with dependent tafuqdarr contain ^tipuiatton to pa) 
enhanced rent on generat mcaaurcrnenl nnd i«jc<'mcnl 
at cuatomar) rater and such agrcemcn(< ha\c been cn 
forced bat regafd< othef< the taw imdc no provmon 
until the Bengal Tenancy Act of 1M5 «a« pi«cd The 
rufes /aid donn in section 51 of Kcgnblfon MB of 
1793 and the coffcaponding rufe< in other Rc|,uUtfon«, 
were conron^nt tilth pnnaphrof equity and gcmf con 
fctcnct and the cu^lomarv fan of the counin and 
court* Mere guided in aJf ci*e« h) the*e ruJei trUhoutref 
erence to the dale of (lie cmlion of a dependent taluij 
The nenj,ftl Tenanc) Aci Jo* i wrhavr aJreaJR ren, 
adopted the rule with slight modification* and f OoU 
now driT, yoMr attention to the section* 0! that Art 
dealing with the subject 

'^Etil»»rctiD*nt Section 70/ the Act »ay* that the rent of a laluq mav^ 
be rnlmncrtl u|> to the limit of tli'' cuilomary rale pita* 
li) person* holding simitar tenure* in the Ticinitt Thi* 

IS nl*o the rule laid do** n in ihr lvr;.oUtiein rl 13>J* 
The difficuliy of fitidiOK out the ruttom-iTt ikir I e 
felt and m *omr inttano-* ivhrn th rate was f mn f » 
the rnlnnrement naseicr sttrly tn^h^erm* 1 ( B 

am >unt p>id ju t i»»'f ur the mf jnem rl A‘t V et / 
made lules for theenfiancemeni 1 f nf 1 ali f ^ 

bul Iheir Ttcrr nn luteifof tdaq ar t t*I i let (c-etil 
permanent lenuret f| . ytsvtr f. uf en»-in- ^ et /i t 
down in sr<ltnni,o( t^t \ t ae Mf reerop - f 

lectionol cjof I ''j ^eri-r ij • 

u t < t* ^ C '1 . If ' 

^4' 
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to taluqdari tenures Suits for enhancement of rent of 
such tenures generally failed for want of evidence as to 
customary or perganah rates , and in many cases, courts 
simply granted decrees declaring the liability of the tenure 
to enhancement, without being able to grant consequential 
relief It was, therefore, thought necessar) to lay down 
definite rules in the Bengal Tenancy Act Though 
the rates payable by taluqdars and those payable by 
raiyats are different, courts in some instances, in the 
absence of definite rules, decreed suits for enhancement, 

T^iving the taluqdars reasonable amounts for collection- 
charges and profit There was, however, no rule for 
determining what was reasonable profit According- 
ly, the Bengal Tenancy Act has laid down, that in 
the absence of evidence as to customary rate, rent 
may be enhanced up to such limits as the court thinks 
fair and equitable ^ The Act also lays down what 
fair and equitable rent is - In order to avoid the 
hardship of an excessive immediate increase of rent, 
power IS given to order gradual enhancement yearly 
for a number of years, not exceeding five, until the 
limit of the enhancement allowed has been reached ^ 

The Act also provides that when rent of a tenure- 
holder has been enhanced by the Court or by contract, 
it shall not again be enhanced by the Court during the 
fifteen years next following the year in which rent 
at the enhanced rate is first allowed to be levied ^ 

The protection, which the law has afforded to tenures ^Remarks 
Existing at the date of the Settlement, ought, with 
modifications, to be extended to other tenures of long 
standing, in consonance with the provisions of the 
earlier Regulations of the Bengal Code As the law 
now stands, such tenures have no permanency, and in the 
absence of any contract, they are liable to be cancelled 

' A£t VIII of 1885, Sec 7, cl 2 " Aft VIII of 1885, See 7, cl 3 

’ Aft VIII of 1885, Sec 8 * Aft VIII of 1885, Sec 9 
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and determined by proper notice The purchaser on a 
^le for arrears of icvcnuc of an entire estate mar dea! 
with the holders of these tenures as trespassers and may 
eject them without notice some overt act indiciiue of 
the desire of the purchaser to a^'al\ himself of the 
stnngent pronsions of section 37 of Act \l of 1850 
being suCBcicnt to give a cause of action for the in titc 
tion of a suit for ejectment- 



LECTURE VI 


PERMANENT TENURES 

AND 

UNDER-TENURES 

We have already seen^ that the SmrittSy the record- 
ed utterances of the law-givers of ancient India, afford 
no indication that intermediate holders were recognised 
or even known in those days The owner of the land, 
whether an individual or a joint family consisting of 
coparceners, cultivated it with the occasional assistance 
of servants and hired labourers — the hire being generally 
the payment of a share of the crops The system of 
intermediate holding originated, in all probability, 
under Mahomedan rule The financiers of the Afghan 
and the Moghul emperors attempted, now and then, 
to put down the growing system, but without suc- 
cess It made extraordinarily rapid progress about the 
time of the downfall of the imperial power at Delhi 
and the first establishment of the British rule Causes 
which led to the feudalization of Europe were at 
work at this time, just as they were about the time 
of the breaking-up of the Carlovingian Empire As 
each satrap under the Great Moghul aspired to 
independence and hereditary kingship, each subor- 
dinate holder was anxious to have a similar kind of 
permanent and hereditary interest in the land held 
by him , and the idea being once in, it filtered down 
to the lowest strata of intermediate holders Eject- 
ment under legal right and legal procedure was unknown, 
and was looked upon with horror by a people, fond, more 
than any other on the face of the earth, of holding the 
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same piece of land for generation*— ns Jong as the son 
and the moon shine on the honzon Each holder of land 
if he had anj «tcU respect and status in locielj thooj^ht 
that some sort of recognition should be had for holding 
fn perpetuity lands occupied by himself and occupied 
by the poor peasantry who hung upon him for protection 
against illegal eviction The nomadic life which It 
IS said by high authorities was led bv the ancient 
Aryans was long forgottr*n Th<'re was a mitcfial 
change in the thoughts and ideas of thr descendants ot 
these Aryan immigrants if the) had reallv come from 
a land outside the natural boundaries laid dnnn hr 
the Indus and the snow clad range The di^sire fn #orac 
landlords of retiring waih an annuity from the Imubles 
and difliculties of managing their c«lat'*s and thp 
Hesirr m rnterpnsmg men of making profit hy enhanc 
mg the rent of raiyats and bringing wast.» lands into 
cultivation led to subinfeudation in vrrv many rases 
Vannys other causes aUo operated to bring about the 
creation and recognition of suliordinale rights m land 
and thus a large number of tenures and sul-ndmale 
tenures came into existence W e have already dealt with 
dependent and p itni taluqs which fall umler Ih- hlph'-it 
class of tenures 

Tenures may m general " cbu'^l ai f>l 


namely — 

(tf) Uaurmtt ihrfjiabir-l fA) Iftiliirrjn f*l ( t ! 

rent) and (e nmiurr tri ' a faffs f 

rent) Stmdar holdings ibreelly u" ! r t! ^ J H r» e/ 
iny of these classes ot l n ifri arekejvn trsp^r-t 
rely •« JarMiurAit h-f«' ^ tare fd I**' -eo- J ! 
ftrnakurrsrt at f nt of th* se*- 11 ! efi 

Urraf 1 ft efr ! ary aa 1 * 


he second d If a » *« kf**' * 

tojders of <" O- *ef Irri r rl u-t » J ' 

rrated are r^pevt* f* ri rl/ ' 

be thml degter’ rr essltarr^fi fit f » * f' ’ ** 
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^egree) and sc-main usi^viukun art (hereditary and at 
fixed rent of the third degree-' Similarly, there may 
be under-tenures of the fourth grade {chahat-inanrust &c) 
and further infcudation j ^utni taluqs, diirputni t aluqs or 
i ^e-putni taluqs arc in reality vntkuitntt and tnamus ty 
(fu) viuhii ; ai i and dut - viaurttsi, and sc~mnkui i at i an d 
^-maut usi tenu res and under-tenures, the distinction 
l^ing that the putni class covers an entu^ vilTage or 
i^lages in revenue-paying estates, while the latter cl ass 
qoyers portions ot land within defined boundaries, or 
;wecrenTiscs ol land held revenue-free There is 
aIso~ inoihcr distinctio n — vit: , taluqs are alwa ys grants 
intermedia te tenures betv\ee^ the zemind ar and 
the raiyat, wiiilc muLuttatics are not necessarTly 


grants 61 inter mediate tenures Isfetni at i grants com- 
l^e the two qualities of the tnukut t at i and the inaut usi 
In their broad features, all grants of tenures in perpe- 
tuity and at fixed rent, or with either of these qualities, 
by whatever name they are designated^ come within 
the classes I have indicated above 

Tenures held at fixed rent and in perpetuity [tstem- 
rat i or mnkut ; at i and maurusi) are in reality instances 
of alienations of land, subject only to payment, by the 
alienees and all persons holding through them, of fixed 
sums in perpetuity to the alienors and those claiming 
^under them This sum is called tent in the English 
language, though, in reality, it is an annuity with a 
charge on the land demised Under the Mahomedan law 
as administered in India, the amount payable was not a 
fcharge — it was merely a personal obligation in the 
tenure holders Even after the Rent Act of 1859 had come 
into force, and for a long time afterwards, the judges 
Jpneve not agreed as to whether rent was a charge on the 
tenure.i The doubt, however, has been set at rest by 


'p ' Pran v Surbo, lo W R 434, Ram v Hridoy, 10 W R 4461 
Samiraddi v Hans, 3 B L R , A C , 49, Dowlut v Moonshee, 15 
W R 341 , Wahed i» Sadiq, 17 W R 417 
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/the legislature in section 63 of the Bengal Tcnancr 
lAct winch makes rent the first charge.' In the view of 
the framer* of the Regulation Laws id Bcogal the 
transfer of land at fixed rent in perpetuitv wa* a transfer 
of propnetar) right They did not use the word rent 
[with reference to this aonuity payable to the transferor 
but used the word rerenoe I^tcr on a dutmclion 
was made between revenue and rent*— a distinction 
drann from a similar use of the words m England 
The term menur used with reference to land 1* non 
understood to mean the amount which is paid b) thr 
superior landow ner* to the State whde rfnt is thcarcount 
payable to the hupenor landowner* b) those who hold 
under them whether thes arc the actual occopanf/ or in 
termedlate holders The word rr«/ has been very broadly 
defined in the Bengal Tenancy Act and 1 bcli-ve the 
definition is practically ncceplcd even in distri Is to 
which the Act has not been extended 1 r On*sa and ih 
Scheduled dislncta Whatever is lawfully pivabl^ nr 
deliverable in money or kind by a tenant to his lard 
lord on account of the use or occupation of the land 
held by the tenant includes all kinds of rcnlr orn 
ftn/rrnl* Under that Act the fiorernrnrnl i» a fan f 
lord with respect to the ifijt rtfhah * and it follows 
therefore that sviih resprci to the lb'- 

amount payable to the Stale by a tenant (* atm rent 
Til'' amount payable by a tenant at * f ir 1 r-ite m 
tally is thus called rent xnievrolf inslralof 1 f 
♦am ot money a fixed jnount of < cf 

doct •ochas » fixM nomtwrel UicirefioU 

♦uppUed yearly for the US** of Ih Un ! 1 fa itl'ci’'"! 
rmt* This ote of th" wofdtn CIS s 1 w*f ^ 

' • rv. fv-f * * 

All. ‘f r m 

AA ntf -Ur j < y 

Ari Vjjlst ii y «( a. 
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ia}i leases is also m consonance with the Transfer 
of Property Act/ which includes permanent tenures 
at fixed rent within the definition of leases of im 
movable property We have, in this use of the word 
an instance of an unconscious, though a com- 
jplete, change of ideas from what the early British 
rulers in India entertained, as to the legal effect of the 
transfer of property in the soil by means of grants in 
perpetuity 'j ^he Hindu conception would make the 
victual occupant the master or lord of the soil , the Afghan 
tlie Moghul sovereigns would ignore the actua l 
^cupier and assume proprietorship in themselves , the 
^rly British rulers of India, conceiiing the ncfht to b£ 
jn the State, could and did transfer it^ reserving only a 
^rpetuai sum as land-tax , and the modern legisla tor 
would make tlie rent-receiver or the rent-rec eiy.exs_j n 
Recession the owner or ow ners of land, and.accprdin g to 
.| iim, the reni-payer, though directly in occupation, paying 
, ^ly a fixed sum in perpetuity and incapable o f being 
^cted (the rent-receiver having no reversion), pay s 
lor the use and occtcpation only of the land Thi s 
^s anomalous —perhaps, an imperfection in languag e , 

^ut the anomaly cannot now be helped It is the necessar y 
i nsult of the use of foreign words to express Indian co n- 
c^tions . Such misuse of words is, however^ common in 
sciences other than the science of law, and however 
much to be regretted, is unavoidable 

Where there are written contracts, the terms thereof ‘Written 
regulate the relation between the lessor and the 
lessee But legal rules of interpretation have occa- 
sionally to be invoked to find out the real intention of 
the parties, whenever the language and the context 
are inartificial or difficult to understand and reconcile 
The law, not unfrequently, affords protection, notwith- 
standing the express terms of a contract, when they are 


con- 


* Aft IV of 1882, Chap V 
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too hard and stnngcnt and when equity or public policy 
rcquirw that the parties should be released from their 
operation Rules of latv have also been deemed to be 
necessary for the protection of the tojor* and ihcir hots 
or assignees from the effects of alienation by th 
nilhout the knonfedge and consent of the le sors In 
stance* are also not uncommon of the instruments of lea c 
being silent as to maltors of importance tn the rcUtion 
ship between the parties and curtomsrj and codi/ifd 
laws and custom* have to be invoked for the judicial 
determination of the of the parlies in su^h cates 

, Dot vrfiUcn grants arc not alniv' available In mott 
cate* either they never existed or lh'*v are t>tl In tech 
eases presumpliont of faett and occAtionallj po itiic 
law ire availed of to make op for a written lo trument 
In the provinces in which the Rent Act of iRi^crthe 
Bengal Tenvnc) Act does not ipply th^ hotdmg of land 
for a t*cry long time and by succenue generations on 
uniform piyment if r nt ma) in Ih* Mx'-nce ol evidrm.p 
tothccontran be tufficicnl for a pretumption of a irnorr 
'^icingp'rmanenl -vnd it fix d rrn: b> a j ra«>l 'rthifh It 1 r ’ 

It ni\y br n\ pric<l that m all ‘^^ch ca< t it »♦ rraiin > \f 
to presume from Ibr loni^ ortupation ol Ian I by th-- 
fir t Ic 'ee 4n I hi son-* an ! ^ fAnil*-»nt m j <-» i n an I 
on uniform piymrnt of rent that the nn^inilf'' or 

ten leilloct jte a p^rmin'-fit Ira r |/ loalbti ■'I th" 

mere bol Imj, at and >rm rent end n rt-'fnrt tr-tt 
iransfrrs l»> ihe >r», inal a rantof or ht I 'f a r-f 

iQ by the oth-f party proumpi^n mn d > I 
oI the Irnurr b xny, Iran friib -- '' h j f*"* i ^ v 

honevrr are alwav frl,4trabV tl- , u i ti 

not b4»-J uprn any aryn ivl |V I Uw v f 
fiction but Ir I* an inf leeertbrt JfA«f f a-a t r 
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1 common course of natural events and human conduct^ 

It IS thus competent for a judge of facts to come to the 
conclusion, from long existence of a tenancy, payment 
of rent at the same rate, alienations from time to time, 
erection of substantial works on the land, and similar 
other matters, that the tenure must have been of a perma- 
nent nature by the grant creating it, the use being the 
/best evidence of its nature ^ . 

The Indian legislature has, as we have already seen, ^Statutory 
laid down positive rules, for making presumptions of 
fact 111 such cases Taking the Permanent Settlement 
of 1793 as the starting point, it has framed rules for the 
assumption of a statutory title to permanency in favour 
of persons holding land from that date on payment 
of uniform rent It is difficult, however, to prove pos 
^session and payment of rent for such a long time , and 
possession for twenty years and uniform payment of 
rent for that period raise a rebuttable presumption, not 
of a grant which has been lost, but of possession and the 
payment of rent at the same rate from the time of the Per 
manent Settlement In the provinces in which the Rent 
A€ts of 1859, 1869 or 1885 apply, a person who can shew 
possession and payment of rent from the time of the Per- 
manent Settlement, has the benefit of a perpetual lease, 
irrespective of the existence of any original title-deed 

But if there be a title-deed of a date posterior to the '^hen such 
permanent Settlement, or if it can be shown that the 
tenure was held on a terminable lease, the Rent Acts give 
no relief, notwithstanding possession and uniform pay- 
ment of rent But a lease, renewing an old lease, the rent- 
al remaining the same and not giving the superior holder 
a right of re-entry, does not prevent the operation 
of the statutes ® It is, however, for the tenant to shew 

Aft I of 1872, Sec 1 14 

Opiimw; tnterpres reruvi iisus — Broom’s Legal Maxims 
* Ram V Romesh, 2 W R ( Aft X ) 47 , Kishen v Eshan, 4 W R 
( Aft X ) 36 , Luch nee v Koochil, 6 W R ( Aft X ) 46 , Greesh v Kalee, 
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that the new Iea«e is only conhrmatory, and if he cannot 
do so be will not be entitled to the presumption Even if 
he sets up a wnttcn lease which is found to be false, he 
may m the alternative rely upon a statutory title The 
words in section 15 of Act X of 1859 are— ‘ otherwise 
than on a terminable lease In the Bengal Tenancy Act 
these words have been amplified into—" held Tor a terra 
of yean or determinable at the will of the landlord ^ 

The question whether any tenure or undertenure is 
' permanent and held at fixed rent frequently arises in suits 
for enhancement of rent or for declaration of the right to 
enhance the rent, or for ejectment. The defendant claim 
ing to be a permanent tenureholder and reljnng npon a 
statutory title should plead* distinctly that the tenure has 
been in existence on payment of uniform rent since the 
date of the Permanent Settlement and the issue jo the 
case 18 whether the tenure has been in existence from 
that date and whether rent has been paid mthout any 
variation Stnet rules of pleadings are not applied in this 
country* and if the defendant’s wntten statementa con 
tain allegations suffiaent for the court to come to a 
finding of payment of rent at an uniform rate for 
twenty years the Court may give relief, as if a plea of a 
demise from the Perroanent Settlement has been raised * 
Proof of uniform payment of rent for twenty years, 
preceding the year in which the suit was Instituted 
raises a presumption in favour of the defendaoPs plea. 


6 W R. (AaX) 59 Sbdkh v Poon« 8 W R. i39i\\ii»m* 
Aofooot foW R, ; R*w r Jojirbrtt. Ip W ** ® 

M.Powt* KoyUi It j8i *o«l Sootjo * Pcirw ajW R. 531 
’ Sbe^th Ekriai » Bnlioorto * R (Aft X) 6j,i CUoofa » 

Ottr 4 W R ( Aft X) 151 Dfco » Chmidtr 4 t\ R<AftX) 4J- 
* UotjmobBB » Hwnit, 3 U R. ( Aft X ) 39) Sidodi » Molumip, 
<W R.(AftX)i6i RikM* Klooo 7 W R.a4Sl AwoJ. 

I IV R. HBr*ck » Toolw* u R. 84 I Bbojnib * Hottr W R 
Sp. Vot. (Act X) 100 S« »I«» \V»Utm * Cbota, V«riK 61 
MoffM* Haro 6W R . 

Dboo » Cbtodef 4W It<Act\)45- 
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As to the amount of proof necessary, it is always a ques- 
tion of fact to be decided from the circumstances of each 
case The reported decisions^ on the point, laying down 
rules and giving directions for the mode of dealing with 
the evidence, are not apparently consistent with one an- 
other Each case depends upon its own facts and cir- 
cumstances, and it IS extremely difficult to lay down 
rules of law applicable to all cases. It has been held 
that there should be no room for an inference of payment 
at fixed rent for twenty successive years, and that strict 
proof IS necessary Again it has been held that such 
proof IS not necessary,® provided the proof of payment 
extends over twenty years Payment'*^ of the same 
amount every year need not be proved, but the rate® 
must be the same Small variations® arismg from 
calculation may be dispensed with as immaterial and 
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‘ Ram V Chunder, 2W R (A€tX) 74, Jugmohanii Poornoo, 3 
W R ( Aft X ) 133 , Hem v Poorno, 3 W R. ( Aft X ) 162 , Ra] v Assa, 
3W R ( Aa X) 170 , Nyamut Gobmd,4 W R ( Aa X) 25 , Dhun v 
Chunder, 4 W R ( Aa X ) 43 , Kazee v Nubo, 5 W R ( Aa X ) 53 , 
Gooroo i; Sheikh, 5 W R (AaX) 86, Sham d Muddun, 6 W R 
( Aa X ) 37 , Rakhal -0 Kinoo, 7 W R 242 , Poolin v, Neemaye, 7 W R. 
472, Soodistee 7/ Nuthoo, 8W R 487, Chamarnee v Ayenoolla, 9 
W R 4S , Pearee i; Radha, lo W R 427, Huruck t Toolsee, ii W R. 
84 , Miterjeet d Toondun, 12 W. R 14, sr , 3 B L R App 88 , Kunda 
V Cunesh, 15 W R 193 , Nilmonee 71 Anunt, 15 W R 393 

’ Rajnarain 71 Mrs Olivia, i W R 45 j Mahmooda t? Hareedhun, 
5 W. R ( Aa X) 12 , Ram v Chand, 5 W R ( Aa X) 84 , Prem v 
Shaikh, 6 W R ( Aa X) go , Sham v Boistab, 7 W R. 407 

* RashmonecTi Hurronath, i W R 280 , Radhanath v Binode, 3 W. 
R (AaX) 157, Surnomoyi v Baboo, 9 W. R 207, Bungo n Ram, 
10 W R 256 , Rashbehary v Ram, 22 W R 487 , Radha v Aghore, 
25 \V R 384. 

’ Tarinee 77 Kalee, 3 W R (Aa X) 123 

* Kattynm 7> Soonderee, 2 W R ( Aa X ) 60 , Moran v Anund, 6 
W R ( Aa X ) 35 , Munsoor v Bunoo, 7 W R 282 , Catherine v Huro, 
8 W R 284 , Sham v Dwarka, 19 W R 100 

® Ram 71 Chunder, 2 W R ( Aa X ) 74 , Gopal v Muthoor, 3 W R 
(AaX) 132, Anund 7- Hills, 4 W R (Aa X) 33 , Elahccf. Roopun, 

7 W R 2S4 , Ahmed v Golam, 1 1 W R 432 
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unexplained Evidence also may be given of fraodulent 
conduct' on the part of land lords, as an element 
decreasing the amounf of burden on the tenant If 
donng this penod of twenty year* the tenant wa* out 
of posaession for a *bort time, on account of illegal evic 
tion by the landlord and did not therefore, pay rent, *uch 
penod will not he taken aa a break * 

The presumption from twenty year* uniform payment 
IS rebuffable. It may be rebutted by the tenant a onm 
evidence shewing creation of the tenure or the beginning 
of the lease at any time subsequent to the Permanent 
Settlemeot Proof of roatena) lanation of rent at any 
penod before the twenty year* will also have the same 
effect A decree in a amt instituted aftei the passing 
of Act X of 1859 declanng the tenure liable to enhance 
cnent, is also sufBcieot to rebut the presumption * But 
a decree passed in a emt instituted before the Act came 
into force, declanng liability to enhanceTJent, h%* not 
the same effect* 

TThe partition of a tenuw and the coniequent appor 
tionment of rent with tbe consent atidupproval of the 
landlord do not amount fo the eye of law to a variation 
of rent* This is only the distribution ol the same 
rent on different parcel* of land which were onginally 
considered as one single parcel Neither would the 
abatement of rent on account of loss of (and by diluvion 
or dispossession by lule paramount or acqufsitfon of 


‘ Gx»r»ra t Gooroo a W R. ( AS \ > 59 

* LoleefoDBUM * Poono \V R, Sp Vol pi S« al»o lUrroiuth » 
CWttT»mo«y 3 W R. < AS X I ua. *nd » Aj^w as W R. 3*4 
RakloJ w SlKtkb » W ft ( AS \ ) ^ j Uoder » Bwode, 6 W R. 
|AS X) 37 } Wooday * T^rtne* il W R.495 Srt ilso Niffet t 
PoqUoo 19 V/ R. »75 Harro • GeWwJ, 33 W R 331. 

^ Gobind f Haro 5 W R. ( AS \ > 10 j r Rallan ft W R- 

Ml S«« at»o Doors^ * Daj*, *0 W R. *13 

S»\homovi* Ganr^WR^Sp \«l (AS\)sa«Hm»T 
rttt i W R 10. Sa« »l»o KaiuntB » RMneoomcr 3 W R. ( AS \ ) 
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land for public purposes, be considered as variation of 
rent, disentitling the tenant from getting the benefit 
of the statutory provision in his favour The law, as 
contained in the Rent Act of 1859, was not distinct in 
its terms, but Courts of law gave effect to the true in- 
tention of the legislature, and the Bengal Tenancy Act 
has given effect to the case laws by inserting the words 
“rate of rent”’- in section 50 According to these 
cases crystallised into the rule of law laid down in the 
Bengal Tenancy Act, uniformity in the rate of rent ac- 
cording to the local unit of the measure of land is enough 
to give rise to the presumption of permanency But the increase of 

effect of such a provision in the law necessarily entitled 

^ ^ crease of 

the landlord to raise the rent on account of increase area, 
in area Such increase of rent without* an increase in 
the rate of vent does not prevent the operation of the 
statutory provision ® The increase may be due to alluvial 
accretion, to encroachment by the tenant on the land- 
lord's adjoining land or the land belonging to a stranger, 
the tenant dealing with it as a part of the holding, im- 
perfection in the Original measurement and causes of a 
similar nature In such cases the Bengal Tenancy Act 
expressly provides for an increase of rent for an in- 
crease in area * 

We have already seen that the existence of a grant, 

explicit or sufficiently intelligible in its terms, regulates contrafts 

of 

in most cases the legal relations between the parties, and 
the law seldom interferes except where its general policy 
or the weakness of one of the parties renders its inter- 
ference absolutely necessary I need not repeat what 
the policy of the authors of the Permanent Settlement of 
Bengal was, and how that policy was abandoned in 1812,® 

' Act VIll of 1885, Sec 50, cl 1 

® Gopal V Nobbo, 5 W R ( A£l X) 83 , Moran ■» Anund, 6 W R 
(AaX) 3 S 

’ Reazoonissa v Tookun, 10 W R 246 , Radha v KyamutooIIah, 21 
W R 401 

< Aa Vin of i88s. Sec 52 
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the propnctors being given free permiuion to enter into 
contracts of lease on any terms best conducive to their 
interest Ignorance* poverty, fear of oppression absence 
- oE independent advice— when these or some of these 
circumstances are always expected to exist in a class of 
men, such as the poor peasantry of Bengal in their deal 
mgs with their landlords the law has laid down definite 
rules declaring certain conditions in leases as uncon 
scionable and void, even without evidence of weakness 
in the one party or exercise of undue influence on the 
other ' But those who take permanent leases belong 
generally to a class not very infenor m intelligence, 
local influence and power to those who grant such 
leases. The Bengal Tenancy Act has therefore pro- 
vided — Nothing in this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure in a per 
mancDtly settled area from granting a permanent'^ 
tnukurran lease on any terms agreed on between him 
/ ^and his teoant ** • We are Tiot however to understand 
from this that any terms or conditions whatsoever vnll 
be binding between the parties The general policy of 
law, and not merely the pohey of the Anglo-Indian 
legislature, has occasionally to interfere 

Non liability to be ejected for non payment of 
yreara of reat, notmthsUodiog express words in a con 
to the effect, is a n incident of permanent tenures. 
The Taw unaitccted by the pronsioni oi tiie Bengal 
Tenancy Act, lavs down that a condition* for ejectment 
for non payment of rent la enforceable though the 
ejectment is capable of being enforced by the land lord, 
only if the tenant docs not pay arrears and costs of suit 
within fifteen da> s of the decree * In cases whcie there 


» KW# AS VIII et 1885 S«e, 178 1 Pry * Laiie, 40 Ch DIt jn 
» Aa VIII cf iBSj, S*C. 170- 

UtxJtr. BwkIiUI 6 W R. (Aft \) 371 Kidlf» UoUJtbtt 
Jtrid p 48) Doksh* Ruataeoo JKd. p 64, 

< AaXotiB59,S«.7«|Aavn!(BX: )ol l5fip.Sw SXSrtslw 
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IS an absence of legislative enactment, courts have always 
exercised an equitable juri‘?diction, in not enforcing such 
a penal condition as to ejectment ^ The Bengal Ten- 
ancy '\ct has expressly laid down that " where a tenant 
IS a permanent tenure-holder, he sliall not be liable to 
ejectment lor arrerrs of rent, but his tenure shall be 
liable to sale in execution of a decree for the rent 
thereof This rule applies to all eases whether there 
IS a written lease or not ^ 

Conditions for ej'cctmcnt for breach of any covenant Ejeament 
in a lease has always been looked with disfavour, and covenant'' 
opportunity has always been given for remedying 
the breach. ' If the breach of a covenant is of such 
a nature that it is easily susceptible of remedy, the 
penalty of forfeiture is not enforced * The Bengal 
Tenancy Act has laid dowm special rules restricting, as 
much as possible, the right of the landlord to eject on 
the breach of a covenant.® No ejectment can take place 
except in execution of a decree, and no decree for eject- 
ment can be passed unless the “ landlord has served, in 
the prescribed manner, a notice on the tenant specify- 
ing the particular misuse or breach complained of, and, 
where the misuse or breach is capable of remedy, re- 
quiring the tenant to remedy the same, and, in any case, 
to pay reasonable compensation for the misuse or 

Aft IV of 1882, Sec 114 , Jan Ah v Nittyenund, 10 W, R. (F B, ) 13 } 

Kumla ® Ram, n W R 201 , Saroda v Nobin, Marsh Rep 417 , 

Gujadhur v Naik, I L R 8 Cal 528 See also Sreeshteedhur v Doorga, 

17 W R 462 , Indur v Campbell, 1 L R 7 Cal 474 , Savi v. Mohesh, 

W R , 1864, ( Aft X ) 29 

* Mahommed V Prayag, 1 L R 7 Cal, 566, Dull® Meher, 12 B. L. 

R 439, , I. L R 12 Cal 439 , Mothoora v Ram, 4 C L R 469 

- Aft VIII of 1885, Sec 65 See also Aft VIII of 1885, Sec 10, 

’ Aft VIII of 1885, Sec 155, cl (6), Mumtaz ® Grish, 22 W, R. 

376 , Mothoora ® Ram, 4 C L R 469 , Dull ® Meher, 12 B L R 439 ; 

Mahommed v Peryag, I L R 7 Cal 566 See also Brojendro v 
Bungo, 12 C L R 389 , Golabahe v Kootoob, I L. R. 4. Cal 527. 

« Aft VIII of 1885, Sec 15s, cl 4 
Aft VIII of i88s, Sec. 89 



FESUAKEtrC rEmJKtl 




CompetM 
tloD for 
brruh of 
cCDtr*^ 


breach, and the tenant has failed to comply within a 
reasonable time with that request " The court passing 
the decree is required Co make similar provisions in the 
decree and to fix a tune for the perforoiaDce and extend 
the timeatits discretion SecUons iii and 1 12 of the 
Transfer of Property Act also lay down strict rules 
guarding as much as possible the interest of teodOt* and 
I think these rules apply to permanent tconres The 
period of limitation for a soil based npoa a breach of 
condition has been limited by the Bengal Tenancy Act 
to one year from the dite of the breach * 

In cases where the remedy lies in a grant of compensa 
tioo what la the meisure of compensation or damages? 
This IS a question very difficult to answer, specially Id a 
country where the judge has to perform the function* of 
the jury as well Etch case has jJsoits pwn pecuhantiei, 
specially arising from the nature of the tenancy If there 
la a. condition in a lease that the tenant shall not excavate 
a tank without the written sanction of the landlord, the 
grant bvlng permincnt, the measure of damage* cannot 
be the cost of restonngthe ground to its former condition 
It would be giving the landlord too much if he be paid 
the whole cost of reslonng the state of things which ex 
uted before the ivrong was done The trne measure of 
damages in such a case seems to be the extent to which 
the value of the landlord's intercits In the land has diml 
nished * It may happen that the taking away of a part of 
the soil has improved the land instead of diminishing its 
value In such a case the damages should be nominal, 
merely for the legal Injury the tandtord not having scs 
tamed any actual loss IVhere the lease is permancnl, 
the landlord s interest lies in the lecunt) for hi* rent a^ 
if the security is not Impaired, he loses liUle by the breach 
of the covenant. In case*, howe\cr in whi ch tfw lease^ 

» Aft vni oi 18 S 5 , S«: 155* *'* * 

» lAnthior K*nb*w (iSW) i<«0 B Dt» tfij. 
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is not permanent and there is a reversion to the land- 
lord, the matter requires to be considered in a different 
I'ght 

The law also looks with disfavour upon a covenant Covenant 
in a lease restricting the tenant’s right of alienation ah^e”a^i*on 
Section II of the Transfer of Property Act, which repro- 
duces the English law on the subject, seems to indicate 
that such a covenant in a lease is valid as between the 
landlord and the tenant, notwithstanding that the tenure'^ 
may be permanent But Section ii of the Bengal 
Tenancy Act, on the other hand, lays down without any 
reservation, that every permanent tenure is capable of 
being transferred and bequeathed in the same manner'^ 
and to the same extent as any other immovable property 
The section would seem to lay down that a covenant re- 
stricting alienation as inconsistent with the chief condi- 
tion in the grant, and would reject it as incapable of 
being enforced But whatever the true intention of the 
^legislature may be, it is now settled law that, notwith- 
standing a condition in a lease taking away the power of 
the lessee to alienate his right, and making forfeiture a 
penalty, the condition is not enforceable against a pur- 
chaser, unless there is an express right of re entry in case 
of a breach of a covenant against alienation ’ Such 
a condition in a lease is also restricted in its opera- 
tion, and applies only to voluntary alienations, and not 
to sales in execution of decrees or assignments by opera- 
tion of law as in the case of bankruptcy The right of 
a purchaser in execution cannot be defeated by such a 
condition in a lease ® 

Instances have occurred of cases of permanent Reduaion of 
muhirrari tenures being allowed reduction of rent, 


'f* VIII of 1885, Sec II , Nilmadhab T> Narattam, I L R 17 
Cal 826 , Golak v Mathura, I L R 20 Cal 273 , Tamdya v Timdpd, 
I L R 7 Bom 262 , Subbardya v Krishna, I L R 6 Mad 159 , 
NArdyan v Ah, I L R 18 Bom 603 
® I h R. 17 Cal 826 
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notwithstanding that the rent ba* bffcn filed permaoenUj 
Bat no deducbon is allowed if there vs an express stipula 
tion to pay at the particular rate m spite of dilnvion or 
decrease of land on any other account In Assamdt v 
^orosxhala Debt,^ Sir Barnes Peacock, C J , held that 
‘ according to the ordinary rules of law if a taluqdar 
agrees to pay a certain amount of rent, the tenant of it is 
exempt from the payment of the whole rent, if the whole 
of the land be washed away, or of a portion of the rent, 
ftif a portion only be washed away " Even a putnldar has 
^been held to be entitled to abatement* 
loterp™uU<m interpretation of instruments of lease is a matter 

of considerable importance In this country, where 
the art of conveyanaqg la almost unknown Docu 
menu m the vernacular languages arc generally 
drawn, even at the present day, by men who have little 
legal training The intention of the parties is not nn 
frequently left m the dark and left to be gathered from 
custom or usage, as difficult to ascertain as any other fact 
depending for proof npon oral evidence of a highly 
confliciing character These docomenU are apparently 
simple, but their very sitoplicily is sometimes a source of 
litigation and a puule to lawyers and judges TTie 
difficulty of interpretation is not unfrequently enhanced 
OD account of oar ignorance of the language, the 
manDers, customs, habiU and usages of the people Help 
from legal literature or lexicons is rarely available 
There is thus a conflict of anthonties at to the In 
terprctation of deeds. It has however, now been set 
tied that the words — ' with your sons and grandsons In 
succession ’ ' puira pomtradi kramd, tx from genera 
tlon to generation or * generations bom of > our womb 
tucceaslvely enjoy the same * and words of simitar iro 


' M*nk Rep.S5a- , ^ . 

• MwilTie* Vtmiimal,8\\ R. 504, Rim Nirijran t Ji/ittHho 
Sop* VoL 70 HlnUl 1 B,L.R-(A.C>V 
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port convey a permanent and tran'^fcrablc right They 
con\ey an absolute right subject to payment of rent 
If there are no words fixing the rent in perpetuity, the 
tenure becomes ?;;/?//; /w, but not vtukunau. It is not, 
ho\\c\er, O'jscntial that words indicating heritable in 
terest or fixing the rent in perpetuity should always be in, 
in order to create maiaust mukia lai i right. The intention 
of the parlies may be drawn from surrounding circum- 
stances and from local custom or usage. Not unfre- 
quently, the name ghen to the tenure created connotes 
Its incidents. A putni taluq, as we have seen, imports 
a permanent hereditary tenure The word taiteg 
raises the presumption of a tenure being perma- 
nent The Iwwlas and inmhoiolas of Bakhergunj are 
•^nstances of names of permanent tenures, The words 
muktnran mauntsi or mnkuiran istemrai'i indicate 
permanent tenures at fixed rent. But their Lord 
ships of the Privy Council have said that the words 
" istemrari and mukurrari ” do not “of themselves, 
denote that the estate granted is an estate of inheritance. 
Not that such an estate cannot be so granted unless, in 
addition to the above words, such expressions as 
“bafarzandan” or ‘ naslan bad naslan’ or similar terms 
are used.’“ The use of the word innknrrariy without 
the word uiaurusi, has been interpreted as creating 
tenures, in some instances, for the life of the grantee 
only, in others of the grantee and his heirs in succes- 
sion The intention is drawn, not from the use of any 
particular words, but from surrounding circumstances. 
The intention has occasionally to be gathered from the 
context of the deed, as in leases of jungle lands the 
rent of which increases from time to time, until it 
reaches a fixed maximum. 


’ Tulsbi Pershad ® Ramnarajn, I L R 12 Cal. 1 17, sc,, L. R iz 
I A 205 See Ameeroonissa v Hetnaraln, S D A,, 1853, p 648. 
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la the absence of any wntten instntment of lease or 
express contract, the incidents of a tenancy are those laid 
down in the Regulations and the several Rent Acts, sup- 
plemented by custom and usagt The law of England 
when it accords with the rules of justice and equity, has 
occasionally been applied to cases where the statute 
law in India is silent, and where there is no prool ol 
any custom or usage bearing on the question at issue. 

Afaurutt tenures, which the Bengal Tcnan^ Act has 
^ called permanent, are, by the definition itself, ' bent 
able and which are not held for any limited time, * 
They have most of the incidents of maurust muiurrari 
leases, but the rent ts enhanceable. Act X of 1859 made 
no provision os regards the enhancement of rent of 
these tenures, and courts of law had, accordingly, to rely 
upon custom fn deafmg with dependent taiuqi,* I have 
stated the groands upon which eohancemeot oi rent can 
be claimed by the proprietor of au estate and the same 
rules and prtnaples are applicable whether the tenure is 
held directly under a proprietor of a revenue paying or 
revenue free estate, or whether it is a subordinate tenure. 
Instances of tenures purely msurun are however ex 
tremely rare The fact seems to be that where no 
contracts exist, there have been constant disputes 
between the holders of such tenures and the superior 
landlords as to liability to enhancement and in a large 
number of cases the tenants have escaped The rent of 
dependenttaluqs in some o[ the districts especially Raj 
sbahi and Mymensing and of under tenures iu some 
others, been enhanced, but the cnhancemenl 

bas been so high that new cases oi enhancement 
seldom arise These heritable tenures were not always 
transferable • Bat the Bengal Tenancy Act has, as we 
have seen, made nil permanent tenures capable of being 
transferred or bequeathed in the same manner and to 

Vin trf 188J, S*c .3 et 8 

LtUmefl* ttaitfrso|oo 13 b L. R. 134 
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the same extent as other immovable properties ‘ In 
districts where that Act is not in force, and when the 
lease is not for aifncu/fu) al piti poses, but is a lease for 
the collection of rent, as all intermediate tenancies are, 
the Transfer of Property Act would be applicable, and 
section loS, clause iji of that Act provides— The lessee 
may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest in the property, 
and any transferee of such interest or part may again 
transfer it. The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease " The words I have quoted from 
the Transfer of Property Act are prefaced in the section 
itself by the words— " in the absence of a contract or 
local usage to the contrary”- So that the burden 
of proving non-transferribility is on those who assert it 
The common law of the country, if I may use that ex- 
pression, seems to be in favour of hentability and trans- 
ferribility of all classes of tenures, unless there is express 
contract legally enforceable or positive law prohibiting 
succession and transfer The opposite view has some- 
times been taken, though there is no foundation for it. 
I think, however, the Transfer of Property Act, though 
not applicable in Bengal to tenancies for agricultural 
purposes, should be taken to express the rule of law ap- 
plicable to all cases where there is no special or local law. 
The reported cases on the question of the onus of proof 
are not, however, quite in harmony '* with one another 
Intermediate tenures cannot be said to be leases for agri- 
cultural purposes within the meaning of section 1 17 of the 
Transfer of Property Act, as the purpose of the creation of 
such tenures cannot, from the very nature of the thing, 
be for cultivation of land by the lessees 


» Aft VIII of 1885, Sec n ’ Aa IV of 1882, Sec 108 

* Doya D Anund, ILR 14 Cal 382, Knpa v Durga, ILR 
IS Cal, 89, Appa v SubbaAnna, ILR 13 Mad 60, 
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4 fy^r/‘fln, also known as kfiimtx tenures are alway » 
firaatcflu and ^re dependent upon 
\ ^Uen Jeagig g Not that such inures could not ' he 
cfcated by oral demiso, but the universal practice was 
to have written lastrutnentfl of lease (hough repstra 
tion was not coropalsory The Registration Acts 
passed since 1864, practically did awa) with oral agree 
rnents of lease for any term exceeding one year, and the 
Transfer of Property Act reijmres that they should be 
by registered mstmroents * The question mall cases 
of grants at fixed rent IS therefore a question of the in 
tcrpretation of instniments Wherever the Transfer of 
Property Act applies, the law attaches certain incidents 
when the contract is aifent, and when there is no focal 
custom or usage preventing the operation of the Ian 
Generally speaking, these tenures are alienable and not 
termiaable without the consent of the parties Leases 
for a term of years at fixed rent arc tfmpfirerjr, and I 
propose to deal mtb them separately 

Registration in the office of thi; landlord is a peculiar 
^lability attaching to all intermediate transferable tenures 
iBy whatever names they go taluks ficvUt, jotes 
Mukurranscr mauntsus, if they are transferable by Un 
custom or local usage every transfer or succession 
[requires to be registered m tbe landlord s office, the 
penalty for non-compliance being in some cases very 
severe * " pie leasehold interest belonging to A may , 
pe sold in execution of a decree against B f? A cfa^n T* 
^ assi gonieni from B, without giviDg legal notice of.th c 
pssigomept to the rent reedver of th This pe culiarity 
^ the iridian law of laodtord^nd tenant wT^C9p«idctt<f 


tin the <^e of Chand Koondoo and otherj r Braj* 

^ Nath PmI Chovsdhury andotktrs* by a Full Bench of (he 


Aa. IV rf iSSa, See. icr7 

» AaXofiSs®. See»7«A« Vltl (B Cj erf iW». Sec. ad( AA V 

<i of 1885, Secs. 13 to 16 

31 R.p4 13 B L R.4S4 
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Calcutta High Court In that case the learned judges held 
that the law, as understood before the Act of 1859 came 
into force, did not, in order to protect an assignee and 
under-tenants under him by service of notice of suit for 
arrears of rent, make the registration of the name of the 
assignee of a saleable tenure compulsory Registration 
was certainly known and was always insisted upon, but no 
penalty was attached to non-registration Regulation VIl 
of 1 799, known as the Haptam in Bengal, gave proprietors 
the right to bring tenures to sale for arrears of rent The 
Regulation further provided, as security to the zemin- 
dar, that dependent taluqdars should register in his 
sherista or office all transfers, as well as successions, of 
taluqs or portions of them ^ But, in the words of Sir 

1 Richard Couch, C J., in the Full Bench case, ‘ the Regul- 
ation does not provide, as Act X does in the proviso 
to section 106, that no transfer which is required to be 
registered shall be recognized, unless it has been so 
registered, or unless sufficient cause for non-registration 
be shown to the satisfaction of the Collector More 
stringent provisions in favour of zemindars are inserted 
in Act X of 1859 than in the Regulation It appears to me, 
taking sections 105 and 106 together with the proviso, 
that it was intended that the zemindar should be at 
liberty to treat, as the holder of the tenure and the 
person whom he might sue for the arrears of rent, the 
person who is registered in his books as the owner, unless 
any one could show that there had been a transfer 
and sufficient cause for non registration In such a 
case, a zemindar might find that he had been suing 
the wrong person. Taking these sections together, 
I think that the zemindar, having obtained a decree for 
arrears of rent, is entitled to sell the tenure , and that 
the person who has obtained a transfer which he has 
not registered, and cannot show a sufficient cause for 


‘ Reg VII of 1799, Sec. 15, cl 8 
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not reg..tering ,t, 1. bound by the sale, and cannot set 
- up a htle which he ha* acquired by a prenous tile 
This lUbllity ot intermediate transferable tenures exists 
not only on voluntary sale* but on sales In execution ot 
:ivlI-court decrees, and even in the case of an assignee 
af an insolvent taking under a vesting order * 

This provision about registration in the office of the 
Aeraindar or supenor landlord, contained 10 section 27 of 
Act X of 1859 and reproduced in section 26 of Act VIH 
(B C ) ot 1869, entailed a higher penalty for non regls-'' 
fratiOQ (ban wbat would be tbe resa/t apoa the applfca 
tion of the of hypothecation to ren/ Ai we now 
nnderBtand the law and the procedureforforcclofureand 
sale of hypothecated immovable property^ no foreclosure- 
proceeding, whether under Regulation XVII of 1806 
or the Transfer of Property Act, nor a decree for sale 
under that Act, has any effect on a person baving an in 
terest 10 the property but not made a party to the 
proceeding or suit if bis interest in such property arose 
before the institution of the proceeding or the suit 
The ngbt of puisne encumbrancers or assignees of mort 
gaged premises is not in the least aiTected, ff they have 
no legal notice of the proceeding or suit on the mort 
gage* But the registration sections of the Rent Acts 
^ 1859 and 1869 would affect, for want of registration, 
mortgagees of tenures as well as subordinate tenure 
holders in a suit against the registered tenant onl^ The 
personal liability of the registered tenant for rent con 
ttnue so loogas an assignee from him did not gel his 


•SbsraCbaod* BroioaiWR 94 j UkMcari* * Kfcnter ij 
L.R. 14^1 SortodfO * Tlnccwrf 1 L. R so C»J 04? 

Pesiy L L. R. 4 Cab 546. 

* t CbBoier * KUt**®, t I- R- 9 Csl 8 i 5 

SrwdEauas Rafcoowar 93 W R 1871 Nuuck » T«t«Wr« 

I l.R.5Cal t6jiDlrtop*t* Bo\*k« ‘ ' 

Doll 5 C L.R,a4ai KaswBoaolm v MlraUu, t I- R. SC*lnn 
Jwgttt 9 Kartfc I L R. 11 CaL 116 
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^ame registered in the office of the superior landlord ^ 
As regards the assignee himself, he had no legal status, 
though it was optional with the landlord to accept him 
as a tenant, and it was even held that he could not sue 
for possession after illegal eviction by the landlord." 
Non-registration of name did not, however, make the 
^assignee a trespasser — the assignee at once becomes 
a tenant ® Fraud vitiates the most solemn transaction 
A fraudulent decree or fraudulent eviction ought always 
to be a good cause of action against the perpetrators of 
the fraud It is impossible to conceive that any humane 
legislature ivould impose, for non-registration, the penalty 
of forfeiture, or the severer one of negativing the exis- 
tence of the relationship of landlord and tenant. 

The hardship of this law was early felt by the judges, 
and every indulgence w'as shown to the tenants if they 
had made the slightest attempt to have their names 
registered in the zemindar’s sherista Recognition by 
receipt of rent, though the receipt was granted in the 
name of the old tenant, knowledge of the superior 
landlord of the assignment of the tenure under circum- 
stances that would lead any honest man to recognize the 
assignee, or a long course of dealings with the assignee, 
used to be considered tantamount in law to registration. 
/)n the other hand, the landlord had the option of ignor- 
ing the old tenant and sue his assignee in possession 
He could Ignore a registered henamdar and sue the real 
tenant for rent Suits for registration, on the refusal of the 
landlord to register, have always been allowed, the tenant 
being made to pay only the usual fee for registration. 

On the death, however, of the registered tenant, a 
suit for rent against his legal heirs was considered in- 
sufficient in law to bind an assignee of the tenure The 
registration-law was not stretched in favour of the land- 
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iord, so aa to deprive a stranger of his right by pro 
ccediDgs in a smt against a person who wm never in 
possession and who had no connection with the property 
at the time when the succession opened out Registra 
lion of aucccasiODs is now required by the Ian ^ No suit 
' can he against a dead man , the landlord mnst^ therefore 
seek out the real tenant and sue him for rent The same 
pnnaple should apply in cases of snrvivorship under the 
MiUkshara law (hough a suit against the karta when 
he 18 alive, binds the co-parceners * 

Under the Bengal Tenancy Act^ it is no longer the 
■ duty of the traoa/erce of an loteraediste teoure to ask for 
registration of bis name in the sberfsta of his snperior 
landlord^ — it 13 now the duty of the rcgislenng officer, 
when he registers the assurance conveying a tenure or 
any interest in it to send notice to the landlord Transfer 
of a permanent tenure either by sale, gift or mortgage, 
merely by word of mouth or delivery of possession, has 
DOW been abolished A registered instrumcnl Is the only 
means by which a perraaoent tenure may be transferred • 

A fee for registration in the office of the landlord is now 
levied by the Registrar himself and ft is the duty of the 
rcgiatcriDg officer after levying the fee, to send it to the 
Collector with a notice of the transfer and the registra 
tfon of the assurance and it Is then the duty of the 
Collector to cause the fee to be paid to, and the notice to 
be served upon the landlord TTic fee is two per cent ’ 
on the annual rent, provided the total amount of fee shat! 
not exceed one hundred rupees and where no rent paj 
able, the fee It two rupees only The doty of the ongina! 
tenant and bis assignee which the former law Imposed 
upon them has now devolved on Goi'ernment officers 


AftVntot j88$.Secis. 

Je»W* Gmj*,! L. R. ioC^ PTI 
Aft VKI of 1685. See. i», wlf'See. I 
• Aft Vin ed i88j Sec. ia, tvl^ee. 3. 
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and whether the bupenor holder receives the fee and the 
notice or not, the liability of the previous tenant for 
rent accruing subsequent to the date of the registration 
'peases, and the landlord is bound to look to the new 
tenant for the rent for such subsequent period 

On a sale in execution of a decree other than a decree ^Regibtrdtion 
for arrears of rent, or on a decree for foreclosure being 
passed, the Court has to perform a similar duty, i e levy 
the fee from the purchaser or mortgagee entitled to pos- 
session, and transmit it with a notice through the Collect- 
or 1 But no fee is levied nor any notice sent to the 
landlord, when the sale is brought about by the landlord 
himself for arrears of rent, or when the landlord himself 
IS the purchaser 

Under the law, as it stood under the Rent Acts of ^Registration 

1850 and i86q, the registration of successions was of succes- 
1.1 I, c sions 

necessary, but there was no penalty tor non-registration 

A suit for arrears must be brought against the heir or 
successor of the deceased tenant, whether registration 
of his name was effected or not The Bengal Tenancy 
^ct has imposed a penalty, taking away the right of 
the heir to sue his under-tenants for rent, or get any 
relief as against them until he pays to the Collector the 
landlord’s fee, and until the notice of such succession 
IS given to the landlord - But if the succession had opened 
out before the Act came into force, registration of succes- 
sion would be unnecessary ® The provisions of the law 
applicable to assignees and heirs apply to transfers of 
or successions to shares in a permanent tenure But 
the landlord is not bound to accept a sharer as his tenant 
with respect to that share He becomes only one of the 
joint tenants liable to be sued along with the others as 
joint tenants ^ 

If due effect be given to these provisions of the 
Bengal Tenancy Act, and the officers entrusted with the 

1 Aft VIH of 1885, Sec 13 “ Aa VIII of 1885, Sec 16 

^ ProfulUh V Sainiruddin, I L R 22 Cal 337 
^ Aa VIII of 188s, Sec 88 
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task of causing notices to be served cause them to be 
properly served, both the landlord and the tenant are 
likely to derive considerable benefit The Act, however, 
jis silent as to any but permanent tenures As we* 
[have seen there are a good many tenures which arc not 
pemjancDt The law has also made no provision lor 
iDvoluQtary transfers as on survivorship or insolvency 
It has made no provision for unregistered transfers 
and SQCCes^ioDS that had taken place before the Act 
came into/ force What is the landlord to do m those 
cases in ^hich the law is silent ? What also is the posi 
tjon the tenant in occupation whom the landlord 
doe^ not recognixe? It would seem that in these cases 
the landlord must find out the tenant He oaght 
Dot to be allowed any relief by proceedings against 
.he registered tenants— a benefit which the law, as ft 
low stands does not allow him 

One amoQgst a onmberof co sharers forming joint 
owners of a superior tenure has not the same right* a* 
s sole owner or all the co owners jointly He cannot 
sue alone for the rent of his share except under peculiar 
iircumstances He cannot sue for ejectment or en 
iaacement of rent He labours under various other 
lisabiliiles. The Bengal Tenancy Act following numer 
ous rulings on the subject expressly provides that he 
cannot singly avail himself of the remedies whfch that 
Act gives to land owuers in relation to their tenants * 

Jt would therefore, seem that a suit by a co sharer 
against a registered tenant ought not to bind any but 
the person sued The High Court at Calcutta held In 
one case that a decree fn such n suit has the same 
effect on a sale in execution of the decree as if the soil 
had been brought against the tenant m occupation • Dot 
the law of landlord and tenant has now been changed ai 


Aft vm rf 1S85, See. iS5| 8t«l » Joad. ! UR 17 C«t. 
Jeo la) T renasdt I U R. lo C»t. so*! 
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regards the greater part of the Lower Provinces of 
Bengal, and it will not be necessary to consider how far 
that judgment correctly expounded the law 

Intimately connected with the law about registration 
of the tenant’s name in the office of the superior landlord 
IS the especial procedure of sales for arrears of rent and 
avoidance of incumbrances. Shortly after the publication 
of the Proclamation in 1793 announcing the Permanent 
Settlement, the necessity of a law for the sales of 
tenures for arrears of rent was felt by the legislature 
Punctual realization of revenue required punctual realiza- 
tion of rent by those who had to pay the revenue In 
1799, Regulation VII was passed for sales of dependent 
taluqs and oth^r similar transferable tenures for reali- 
zation of arrears of rent due in respect thereof Act X 
of 1859, which vested in the Collectors the power of 
entertaining suits for rents and bringing tenures to sale, 
laid down specific rules of procedure for sales of tenures 
and under-tenures The Bengal Act of 1869 made 
no alteration in the procedure or the substantive law 
These Acts made two sets of provisions — one for sales at 
the instance of the sole landlord or a body of landlords 
jointly, and the other for sales at the instance of a 
co-sharer 

Process of execution could be issued against either 
the person or the property of a judgment-debtor , 
but the process could not simultaneously be issued 
against both the person and the property ^ Immov- 
able property of the judgment-debtor other than 
the tenure in arrear could not be sold, till movable 
property was exhausted The Bengal Tenancy Act has 
made a material alteration in the procedure in this res- 
pect, and a judgment-creditor is not now compelled to 
sell the tenure in arrear before attempting to enforce the 
decree against other immovable properties of the judg- 


Special Pro- 
cedure for 
sales for 
arrears 


Simultaneous 

execution 


Aa VIII (B C ) of 1869, Sec 57 
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ment debtor He « now entitled to reatiie the amount 
ot the decree by attachment and sale of any property of 
the judgment-debtor movable or immovable If, however, 
the contract between the parties contains a prea'e stip- 
ulation to the effect that the tenure should be first sold, 
and if after tnch sale there shonid remain a balance due to 
the landlord other properties of tlje tenure holder might 
be sold the decree shonid contain a direction for the sale of 
the tenure in arrear before the sale of the other properties 
of the judgment-debtor If there is no express contract 
or no express direction in the decree it is optional Mith 
the decree holder to proceed to execute the decree in 
the mode best conducive to his interesL 
sileprocUm ^ proclamation o( sale of a transferable tenure for 
atkin. ita arrears should contain amongst other particnlar* 

provided for m the Code of Civil Procedore the name 
of the village estate and perganah or other local 
division iQ which the land comprised in the tenure 
is situated the yearly rent payable and the am 
ount recoverable under the decree * Order for «imu( 
taneous attachment and proclamation may be made • 
The old Acts required five notices of sate to be stuck 
op (i) at the Court house m which the sale 1 $ to take 
place (a) in the office of the Collector (3) fn the office 
of the Judge of the district (4)00 some conspicuous place 
on the land of the tenure and (5) on some conspicuous 
place In the town or village In or noTrest to which the 
land IS situated " The Bengal Tenancy Act however 
has dispensed ivlth the publication of the notice In the 
office of the Collector and the District Judge, and the local 
government by Notification dated the 3olh February 
i 885 has directed that the notice should be published 

Aa vm (BX:j ot 1865 Seei. 5 sed 163 j Aa VIII < D 0 et 
186^ See, 60 

Aa X of 1859 S« 105 1 Aa \nft ( DC) of 1555, Sec 4 Aa VIM 

(BC)ot 1869,300,59. 

Aa vm(B.C)of 1865 s#c 4* Aa vin tDC)o/ iKas« 50- 
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in the mal kutchcry or renl ofTicc of the estate and at 
the local thanah ’ The non publication of any of 
these notices is a material irregularity, but is not 
in itself suflicient to make the sale a nullity 
The proclamations have to be served in the custom- 
ary mode by beat of drum Under the procedure laid 
down in the older Acts- the hanging up of the 
notice in the court-house in which the decree is in 
course of execution must take place not less than twenty 
da}s before the day fixed for sale The Bengal Tenancy 
Act has, howe\er, made an alteration in the period, by 
enacting that no sale shall take place until after the 
expiration of at least thirty days calculated from the 
date on which the copy of the proclamation has been 
fixed up on the land comprised in the tenure or holding 
ordered to be sold ^ Under the Code of Civil Proced- 
ure, the period is at least thirt} days from the date on 
which the copy of th’e proclamation has been fixed up 
in the court-house of the judge ordering the sale,’* and 
the Code also requires that the copy of the proclamation 
should be fixed up in the court-house after the service 
of the proclamation on the land ordered to be sold. 
Thus you see the alteration in the period made by the 
Bengal Tenancy Act has created an anomaly It agrees 
in the number of days with that prescribed in the Civil 
Procedure Code for ordinary sales in execution, but 
materially differs in the starting point. The infringe- 
ment of this rule as to the time of the publication 
of the notice is only a material irregularity. The 
reported cases, however, are not quite in unison But 
the Calcutta High Court has been of opinion that this 
IS merely an irregularity , and the judgment of the 

’ Aft VIII of i88s, Sec 163, cl 3 Calcutta Gacette, March 3, 1886, 
Part, Ip 142 

= Aft VIII ( B C ) of 1865, Sec 4 , Aft VIII ( B C ) of 1869, Sec 59 

3 Aft VIII of 188s, Sec 163, cl (4) 

* Aft XIV of 1882, Sec 290 
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Pnvy Council in Govmdahl Rat v Ramjanam ihaer' 
•terns to hate overruled all the cajea which took a 
contrary view 

The effect of a »ale for arrears at the instance 
of the sole landlord or a body of landlords jorntlj 
the sale talcing place under the procedure stated above 
18 to »et the tenure free of all encumbrances and 
under tenures which might have been created by any 
act of the defaulter unless the right of creating such 
encumbrances was expressly vested in the holder by 
the trrm« of the grant or unlets expressly assented 
to by any subsequent wntten authonty of the superior 
landlord * The power to avoid encumbrances and 
under tenures treated by the defaulter is as we have 
already seen a necessary nght for the security of the 
rent for which the tenure is hypothecated Under the 
law, BS it stands in diatncls where the Bengal Tenancy 
I Act IS not m force, the right to avoid encumbrance* may 
,be exercised at any time within the period of twelve 
years from the date of the confirmation of the sale 
There are certain interests which are however, pro 
[tected, such as the Interest of khodkast raiyats and 
lOCcvipancy tenants The sale of a tenure for arrears 
[is, however not necessarily a sale under the provision* 
'of the Rent Act The decree bolder, even H be is the 
sole rentrealiser may proceed to attach and advertise 
the tenore m arrear under the Code ol Civil Procedure, 
as If be mints to execute a simple roortey decree There 
IS nothing to prevent him from doing so Tbclr Lord 
ships of the Judicial Committee held In the case of 
Drmtar Chand Shakoo v Laila Ckehcel Chdttd* that It 
IS alvray* a question of intention and the intention is to 
be gathered from the proceeding* and the certlficale of 
safe. What passes when the sale is und er the ordinary 

‘ 1 L, R.ai C*l, 70 *<• t- A 

* A^tvilt (B.C)frfiStf5.See. iff AAVin(OC)*< ^ 

» L.R.flI.A- 4 r 
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/'procedure prescribed in the Code of Civil Procedure is 
•the rights title and interest of the judgment-debtor, and 
not the tenure in arrear The construction of sale- 
certificates has given rise to considerable difficulties and 
consequent litigation. In order to avoid these difficul- 
ties the High Court at Calcutta prescribed different 
printed forms for the proclamation of sale of a tenure and 
for the sale of the right, title and interest of judgment- 
debtors in it The Bengal Tenancy Act has made a 
^naterial alteration in the law for the avoidance of en- 
cumbrances, for the greater protection of holders of 
encumbrances and under-tenure-holders The Act 
makes a distinction in the first place between protected 
and unprotected interests Protected interests are 
defined in section 160 of the Act, and these are 
interests in land which the sale-laws, whether for 
revenue or rent, have always protected Unprotected 
interests, again, are divided into two classes — registered 
and notified encumbrances, and ordinary encumbrances 
not so registered and notified Section 16 1 of the Act 
defines registered and notified encumbrances to be 
“ encumbrances created by registered instruments, of 
which a copy has, not less than three months before the 
accrual of the arrear, been served^’ under the provisions 
of section 176 of the Act and in the manner prescribed 
by Rule 3 of Chapter I of the rules made by the local 
government. •• The proclamation of sale of a tenure, 
when first published, is required to be for the auction- 
sale of the tenure subject to registered and notified 
encumbrances * If the final bid at the sale on such 
a notification is sufficient to liquidate the amount of 
the decree and costs, the tenure is sold subject 
to such encumbrances but the purchaser acquires. 


' Dwarkanath v Aloke, I L R 9 Cal 641 
. Aft VIII of 1885, Sec 161, cl, (b) 

* Ibid, Sec 163 (2) (a) 

* Ibid, Sec 164 (1) 
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the nght to annul any eDcombrancM not registered 
and notified as aforesaitL' If however, the bidding 
‘‘ doc* not reach a sum sufficient to liquidate the amount 
of the decree and costa, the decree-holder may require 
that the final bid be not accepted and a sale free of^ 
registered and notified encumbrances do take place A 
proclamation abould then be issued, fixing a date of sale 
not less than fifteen or more than thirty days from the 
date of the postponement of safe On such a sale 
taking place the purchaser acquires the right to avoid 
all encumbrances including registered and notified en 
cumbrancca 

^voiilipceof *rhe eocumbrancca which a purchaser is entitled to 
e^mbrtn annul do not become i/w yheio void by the sale, but are 
-only voidable at the option of the purchaser In a Full 
* Bench case decided before the Bengal Tenancy AcLwaa 
passed the High Court at CfticutCa held that on a sale, 
either for arrcarB of revenue or for arrears of rent, tenures 
and under tenures are not t^so facto avoided but are 
voidable only at the option of the purchaser “ The 

I pnnaple laid down by the Full Bench of the High Court 
was adopted iri the Bengal Tenancy Act, and In section 
167 the legislature be* provided that in order to enable 
a purchaser to avoid an encumbrance whether it i» 
registered and notified or not, he roost within one 
year from the date of the sale or if he had no notice of 
the encumbrance nt the date of the *ale within one 
year from the dale on whfch he first has had notfee of the 
encumbrance present to the Collector an application in 
writing requesting him to serve on the encumbrancer 
a notice dcclanng that the encumbrance f* annulled ' 

The encumbrance becomes annulled from the dale 
of the service ol the notice A suit for possc*#Ion 

Aa Vlll ot iSSs. StQ. (si. 

• Aa vm of 1M5. Sec. f«5 (Ih 
THa» |,L.R-9C»I ®J. 

* Aa VIII el 1B85, Sec ttSy toWc 1 
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against the encumbrancer must be brought within 
the usual period ot limitation, namely, twelve years 
from the date of annulment 

Such being the consequences of a sale for arrears 
of rent on holders of under-tenures and mortgagees, 
persons interested in averting the sale have been given 
not only the power to pay in the amount of the decree 
and thus prevent the sale taking place, but there are also 
provisions for affording sufficient security for the amount 
thus paid Bengal Act VIII of 1865, which supplemented 
the provisions of Act X of 1859, gave to under-tenure 
holders and other persons interested in the protection of 
any tenure or under-tenure from sale the same relief as 
section 13 of Regulation VIII of 1819 afforded to dur- 
putnidars and other persons similarly situated Section 
62 of Act VIII (B C ) of 1869 reproduced the provision 
contained in the Act of 1865 The Bengal Tenancy Act 
allows any person, having an interest which could be 
voidable upon a sale for arrears, to pay into Court the 
amount requisite to prevent the sale. He has a hen on 
the tenure like a salvage hen — the amount being re- 
coverable, with interest at twelve per cent per annum, 
as the first charge on the tenure He is also entitled to 
take possession of the tenure and to retain such posses- 
sion until the debt with interest thereon has been dis- 
charged - But besides these remedies, a person paying 
the money into Court, whether as a person interested or 
a person making the payment lawfully, but under a 
mistake as to his interest, is entitled to get back the 
amount by an ordinary civil action, or he may deduct the 
amount so paid in satisfaction of his own debt ® If he is 
himself the mortgagee, he may add the amount to the 
mortgage debt. ' 

' A£l XV of 1877, Art 121 * A6; VIII of 1885, Sec 171. 

* Aft VIII of 1885, Sec 172, Nobo ® Snnatb, I L R. 8 Cal 877, 
Lalit'P Snnibas, I L R 13 Cal 331 See also Luckhi d Khettro, 13 
B L R 146 
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The nght of one of a number of joint landlords^ as wc 
loni*. seen, la that of an ordinary judgment creditor The 

older Acts, following similar provisions in the laws for 
sales for arrears of revenue prescribed the ordinary pro 
cedure followed in execution of decrees for money, and 
not the special procedure in execution of decrees for rent, 
and such sales had the same effect even if the tenure it 
self were sold as the sale of any other immovable property 
sold in execution of a decree not being s decree for 
arrears of rent payable in respect thereof ' An additional 
restnction was put upon execution of decrees given In 
favour of sharers, as the tenure could not be brought to 
sale before the movable properties of the judgment debtor 
lying within the junsdiction of the Court were exhausted 
Act VIH of 1885 contains no special procedure on 
the point Section 188 of the Act seems to imply 
* that a cosharer has not the nght to sue for rent fn the 
* same way and under the same procedure as the older 
Acts enabled him to do The High Court, following 
the old practice, has, however allowed suits for reut to 
be cntertiincd at the instance of one co-sharer only. If 
be has been separately collecting bis share of the rent * 
But an execution of a decree for arrears of rent due to a 
CO sharer is an execution under the Code of Ccvtl Proced 
urc only and not one under chapter XIV of the Bengal 
Tenancy Act A suit for real by a co-sharer must be 
treated as a suit upon an ordin'iry contract based upon 
the implied consent of parties the tenant ngrceing to paj 
to one of hia landlords a portion of the total amount 
payable by him There fs no reason why sach a suit 
should not be entertained it being perfectly immaterial 
whether you call the amount clumed rent or register 

the suit in the rent register 

Aft X ot is/j. S«. icjSi Aa VUt (B C> 1869, S«- O4 

U* j4d«*.SotlwrU«I.! t. G«Bp » Sretmilh CLft- 

5^19151 U>od»Jr Gope«,I UR sC»l9|i|Ob^* Horr t UR 
aCit TTT Prw» r MoJoSodi. I L R 14 C.I Satt 
1 UR. 17 Cat. 390. 
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Permanent tenure^ whether they are mukurran or ^elmquish- 
■^not, cannot be relinquished without the consent of the 
landlord, and the holder of the tenure cannot put an end 
to the contract at his own option Notice to the landlord of 
an intention to relinquish cannot have the effect of deter- 
mining the contract, which is a contract in perpetuity 

Tenures and under-tenures are partible by the civil Partition 
court , but the partition does not bind the landlord.' On 
a partition amongst the landlords, the tenure is split up, 
and each co-sharer is entitled to consider the land 
allotted to him on partition as a distinct tenure The 
rent is thus split up, and by such a partition one single 
tenure may be converted into a number of separate 
tenures T ^hus, you see, a partition amongst the land- 
l ords IS binding on the tenants, but the converse is n ot 
true I'he effect of a partition of an estate under the 
*kstates Partition Act is also the same 

The acquisition of land for public purposes very Acquisition! 
frequently raises questions of considerable difficulty as to public pur 
the apportionment of the amount of compensation between 
the superior and the inferior tenure-holders Where 
the quantity of land acquired is appreciably large in pro- 
portion to the entiie area of the tenure, abatement of 
rent i^s, as we have seen, a necessity for the benefit of both 
'the tenure-holder and his rent-receiver But in most 
cases, especially where the rent is fixed in perpetuity, 
abatement of rent is not sufficient to compensate the 
tenant’s loss The fundamental principle, which ought to 
guide us in all discussions as to the legal relation between 
the proprietor of the estate or the taluqdar or other 
superior tenure holder and the subordinate holder at fixed 
rent in perpetuity, is that the former is an annuitant and 
tthe latter is the real proprietor of the land The security 
for the annual payment is all that the annuitant may fairly 


‘ Aa VIII of 1885, Sec 88 Aft X of 1859, Sec 27 Aft Vllt rB C ) 
of tS6g, Sec 26 , Judoo Jadub, ii W R 294 
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f claim, if np abatement i« allowed If, however, abatement 
IS aliened, he is enbUed to the capitaliied value of the 
amount of his annual loss It u difficult to see bon he 
can get any thing more, having parted with hi* propne 
tary nght, reserving only an annual sum But the re 
ported cases on the subject of the division of the amount 
of compenaatioD are not quite in harmony with one 
another Tlie facts and arcumstances of each case have 
no doubt considerable weight in influencing the de 
cuions of the judges, and inducing them to deviate 
from apparently well establi»bed and well recognised 
pnnaples of law In one of the olde*t case* a case^ 
decided under Act VI of 1857 the Sndder Dewani 
Adawlut said — ''The Zemindar and the Putnidar are 
entitled to compensation in proportion to the losses they 
respectively sustain from the appropnation of their 
lands and to the remission of the rents which they pa) 
respectively to the Goremment or the Zemindar In 
respect to remissioc, as ibe gross rental of the whole 
putni 18 to the gross rent of the land proposed to be 
taJeen, so will the entire putni rent be to the particular 
portion of rent to be remitted ; and, with regard to 
coropensaUon, the principle may just convcnlenlfy be 
stated as follows — As the gross profit of the putni i* 
to the profit of the putnidar, so will the gross compeusa 
tioQ be to the portion of the compeosatioa the potnldar 
is entitled to recover* These formulas arc not, how 
cvpr, easy to work out • and if the remtodar has re 
cetved a large bonus for the grant another etement of 
uncertainty comes »n and complicate* the question In 
* Couch, CJ after slatiog 
(that the zemindar Is only entitled to be compensated for 

SmmMth . MolarsK 3 D iKo. p 316 S« OerdM » 
ilohumj*, Bftrtli .<9® 

» S« Mobm}*l> f Out Co, lO \S R-391 

so W R.370. 
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rthe loss of annual rent he may sustain by an abatement, 
'being allowed, but nothing, if there is no abatement, 
his loss being scarcely appreciable, lays down, “ the 
proper mode of settling the rights of the parties is to 
give to the putnidar an abatement of his rent in propor- 
tion to the quantity of land which has been taken from 
him The zemindar ought to be compensated for the 
loss of rent which he sustains, and the money ought to 
be divided between the parties accordingly The putni- 
dar’s getting an abatement of his rent is to be taken into 
account, as partly the way in which he is compensated 
for the loss of the land " The rule here laid down is 
^n accordance with the rule laid down by the Sudder 
Dewani Adawlut and agrees with the recognised prin- 
ciples as to the rights of the parties The rule applies to 
apportionment as between tenure holders and under- 
tenure holders iThe High Court at Calcutta, however, 
did not in two later cases^ stick to the rule laid down 
above In one of these cases, it was observed that the 
zemindar was entitled to something more than the mere 
capitalized value of the loss sustained by him in the 
shape of rent It is difficult to see, however, why the 
zemindar should make a profit by the Government acquir 
ing land In later cases, ^ however, the High Court 
held that the under tenant was entitled to the entire 
compensation, no abatement of rent having been granted 
to the superior tenure-holder 


* GodadhafP Dhunput, I LR 7 Cal 585, Bunwan Burnomoyi, 
I L R 14 Cal. 749 

• Regular Appeals, Nos 271 & 272 of 1885 (unreported) 
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NON-PERMANENT TENURES 

We have already seen what the poltc) of the 
earher Anglo Indian legislators was with reference to 
intermediate tenures* —a policy which emanated not 
only from a desire to have the largest amount nf se 
cunty for the govcrmnent revenue but also from an 
earnest desire to protect the weak peasantry of the 
country from the rapacity of revenue-fomsers and other 
extortionate intermediate holders The antipathy of 
Anglo-Iodian statesmen against middlemen could not 
and did not last long but apathy took the place of 
antipathy and they were extremely slow to legislate for 
them No effectual steps were until very lately taken to 
bring within positive rules of law qnestlons about the 
rights and Habililics of fanners and other intermediate 
holders Only one class of dependent taluqdars and 
other similar tenure-holders whose estates had been rcc 
ognised at the Settlement were taken within the 
purview of Act X of 1859 • The Bengal Tenancy Act 
has only a few sections on permanent tenures, * Jwit ft 
Js practically silent on temporary or non permanent 
tenurea^ That ^ct is not a complete c^e oi 
dealing with the relationship of landlord and tenant 
it only amended and consolidated a portion of the law 
leaving the other portion to be drawm by the legal pro- 
fession and judges from scattered rulings of the supe- 
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rjor courts in India and legislative enactments of doubt 
ful application. 

There are, in the Bengal Provinces, a very large 
number of temporary lease-holders, intermediate be 
tween the actual cultivators of the soil — the 1 niyais 
the proprietors of estates and permanent tenure-holders 
The main sources of the law as to temporary leases are 
now the Indian Contract Act ( IX of 1872 ) and the 
Transfer of Property Act ( IV of 18S2 ), and it is occa- 
sionally necessary lo look to the law as administered 
in other countries, and especially in England, to find out, 
in the words of the Indian legislature, “the rules of 
justice, equity and good conscience 

I have already discussed" the question of the appli- 
cability of the provisions of Chapter V of the Transfer 
of Property Act to intermediate leases— leases not fot 
agricultural pm poses but of agncultural lands, the 
object of the lessee being not to cultivate lands and 
make profit by such cultivation like tea-planters or 
indigo-planters, but to profit by the collection of rent 
from raiyats on the lands demised or by settlement of 
new raiyats The settlement of new raiyats can hardly 
be said to be an use of land for agi icultm al purposes 

“i ^emporary leases of immovable property are known 
qi the Bengal Provinces by various names, the term 
^ara being the most common, and the term thika being 
generally used in Behar A sub leaqp gmnipH bv 
ijarada r is called dar-tjar a Following the usual nomen- 
clature, a lease taken from a dar~tjaradar is called 
se-tjara Mostajtri is a word derived from the word 
ijara and is frequently applied to temporary leases in 
Behar instead of the word thika The word thika in 
Bengal has not always the same signification, it being 
used in some districts, as in the Twenty-Four Pergan- 
11 IS, for permanent raiyati interest and in others for tem- 
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porary raiyati I(^aBe8 A suB~mosiajtri tenure is dur 
^^ostajiri^ while the words katkina and dnr kathna arc 
[used for infenor subordinate leases m Behar Other terra* 
are also used in connection with teroporaiy lease* 
Zunpeshget leases in Behar have the double character 
of a mortgage and a lease 

Before the Transfer of Property Act came Into 
operation, leases of immovable property like convey 
ances of land could be effected by parol ‘ Since the 
passing of Act XVI of 1864 the first Act that made reg 
istration of leases of immovable proper!) for any term 
exceeding one year or from year to year compulsory — 
such a lease of immovable property, when effected by a 
wntten iDstrumcnt, could be valid only If the instrument 
was registered but the Registration Acts did not make 
the execution of wntten instruments compulsory, and 
oral evidence could be adduced to prove a (ease for 
-any term The existence of an instrument executed 
since the passing of Act XVI of 1864 if the mitrument 
was unregistered would exclude oral evidence under the 
Evidence Act ’ So that in those days a lease for a term 
of years or from year to year could be valid If made by 
parol or by a registered instrument The anomaly, 
however haa b en removed by the Transfer of Propert) 
Act ® Leases from vear to year or for any term ex 
cecding one year or reserving a yearly rent, can now be 
made only by a registered instrument'* Lcaics fora 
term of less than a year only may novi be made 
by any instrument registered or not or b) parol 
agreement* 


• Nswab 4 S«L R*p 168 1 SWfth * 1 R L. R. 

( FB ) 58,*r 10 W R. <FB )sn N«nul » KoUI L L R .0 CiiiJl. 
OrnwltT* Krtibta, I L R. ioC»L 710 

• Aft lot 187* S*c 9 i Aft IV e 4 See to; 

Aft in ot 1877 Sec*. 18 ( cl e I ted 481 SarenirOT Bh\f Ut 
I L R a* cut 75* 

Aft iV ot i 53 j Sec 107 
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' - An unregistered instrument of^ lease for a term of 
years or from year to year, executed before July 1882,^ 
when the Transfer of Property Act came into force, 
IS void, and so also a demise by an oral or unregistered 
lease for a similar period made since that date - But 
if the tenant enters into possession under such a void 
lease, he becomes a tenant from year to year upon the 
terms of the contract, in so far as they are applicable to, 
and are not inconsistent with, a yearly tenancy ® 
The lessee in possession under a void lease is liable 
for damages for use and occupation/ the rent stipulated 
in the inadmissible contract of lease being the measure 
of damages If the lessee has not entered into posses- 
sion, he will not be liable for rent or damages, nor can he 
ask for possession by a suit The practice of delivering 
possession to ijardars before the completion of the 
written instrument of lease was very common, and is 
not unfrequent even now This is done by the issuing 
of a notice by the lessor to the village headmen and the 
raiyats, requiring them to pay rent to the lessee, such 
-a motice being called an amalnama or amaldastak An 
avialdastak given as a preliminary to a formal lease 
has never been considered to be equivalent to a lease®, 
'and creates no title whatever It is retained by the 
lessee as evidence of the contract of lease and of deliv- 
ery of possession Under the present law, an amal- 
nama cannot be used as evidence of a lease for a term 
of years, but the delivery of possession evidenced 
by the instrument may be treated as creating a lease 


' Shaikh V Abdool, 9 W R 425 , Puroma v Prollad, 12 W R 289 
® Surendra v Bhai, I L R 22 Cal 752 

* Woodfall’s Law of Landlord and Tenant, 14th Ed , pp 102, 133, 
137 and 570, Walsh v Lonsdale, L R 21 Ch D 9 But see Surendra 
v Bhai, I L R 22 Cal 752 

^ Puroma 77 Prollad, 12 WR 289, Lukhee Sumeer, 21 W R 208 
® Munshi Khadim v Forlong, 3 R J P J , 327 
A (i) 
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from year to year, terramable upon proper noUce to 
quit.' 

An agreement for a lease to be executed In future 
i» not required to be m wnting but if there is a Wntten 
contract, the registration of it is compulsory • An 
agreement merely creates a right to obtain another 
document, which wiU, when executed create an interest 
m immovable property • But an agreement for a lease 
of immovable property la required to bear the same 
stamp under the Indian Stamp Act (1 of 1879^ as a lease,* 
and as registration is compulsory^ it bas no advantage in 
saving any stamp duty, and 11 m most cases, dispensed 
with If hoi\evcr one is executed, it may be enforced 
by a decree for specific performance » If the agreement 
IS registered as it most be in order to be admissible the 
tenant holding under it is not a tenant from year to 
year only but a tenant bolding under the lease Itself * 
An agreement for a tease, however, does not of iUelC 
entitle the lessee to obtain possession Relief on 
an agreement may be bad under the roles and to 
the manner prescribed m the Specific Relief Act 
(1 0! 1877) 

Every person competent to contract and entitled 
to transfer immovable property is also competent to 
grant a lease for anj term of years co*extcnfive 
with hla own dominion over It, *■ and eierj agent of 
such person duly aulhonxed in that behalf, ma) also 


Set S/td Sofdu w Amnd, L L R< 7 Cal 703. 

• Aft in oJ 1877 S«c. 3 ( Defioltlo* <)l Iww). Tihalnh » KUWl, 
3 B L. R-. App 1 1 Baow»r*fl * 7 W R. jSo 

» S/td SnftUr » Anuad, L L R 7 C*l 70J. 

Aa I o( i8n Sch I Art It 
Pwker * Tsiwell, >7 L. J Ch 8ia 

\V«l<h » Lori»d»U U R- 31 Ch D 9 in rt L. 14 

95S1 Alftweti » BfooWbr t R. 3«Ch- D $631 C«»i»trrth » 

7oh«»«b S3 L. J 0 B 3» 

AaiVo! 1883 See. 7 
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do the snmc ^ A Icdsc is a mode of transferring 
property for a term, and is nothing but a conveyance of 
the property let out for the term mentioned in it, subject 
to the payment of rent and the other conditions and 
covenants contained therein A person, having full 
power of alienation, may grant a permanent lease or a 
lease for any number of years, and for any premium, 
and at any rate of rent as he chooses 

A ha) fa or manager of a joint family, governed by 
the Mitaksharalaw of inheritance, is competent to grant a 
lease on any reasonable conditions, best conducive to the 
interest of the joint family, the restrictions being almost 
the same as those on his power of alienation He is in 
the position of an agent of the corporate body of which 
-he himself is a member - Under the Bengal school of 
Hindu law, a karta of a joint family has much the same 
powers, and though the shares of the different members 
are, in the eye of law, ascertained or always ascertain- 
able, authority in him is generally presumed, though he 
IS bound to exercise that authority as a prudent owner,** 
Under the Mitakshara law, a lease granted by one 
member, even though he may be the ka) ta^ may be abso- 
lutely void, even as regards the grantor, if the conditions 

I are such as a prudent owner would not agree to , but m 
Bengal, a lease under similar circumstances may be 
valid to the extent of the share of the grantor himself * 
Permanent leases of endowed properties, both 
under the Hindu and Mahomedan laws, are void, 
except under very peculiar circumstances , but a sevaet 
or a vintwalli may grant temporary leases on reason- 
able conditions and for reasonable terms of years, and 

‘ Aft IX of 1872, Sec 226 , Hamilton v Earl, i Bro P C 341 i 
Ridgway v Wharton, 3 De Gex , M & G 677 
* Mayne’s Hindu Law, Sec 320, 4th Ed 

* Br0]O v Luchmun, W R , 1864, 83 , Muddomutty v Bamasopn- 
dary, 14 B L R 21 

^ I W Mac N s , Ram v Mitterjeet, 17 W R , 420, Macdonald v 
Lalla, 21 W R 17 See also Hunooman v Mussumat, 6 M 1 A 393 
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bia snccessor in office mil be bound by bi5 acts, the 
question really bemg one of necessity and prudence ^ 
The power of a tnohunt of a public muth\^ also similarly 
restricted Trustees of chanties have similar powers 
to grant leases for the due administration of the trusts 

The power of a i/eyar/o guardian of an infant to grant 
leases is, necessanly, of a limited character He can act 
only for the benefit of the infant but if he exceeds his 
power, the lease granted by him may be avoided in the 
same way as any other contract made by him ® If it is 
not for the infant a benefit, the lease is voidable but it is 
not absolutely void The infant on attaining majority, 
or if he dies under age his heir may avoid the same 
If the ae facto guardian be removed, the person uho 
succeeds him may also avoid the lease The authority 
of a guardian appointed by a civil court under Act \L> 
of 1858 or the Guardian and Ward s Act (VlII of 1890) 
18 limited to grants of temporary leases for any pehod 
not exceeding five years unless the grant is made under 
sanction of the court appointing him ® The power of a 
manager under the Giurt of Wards it also similarly re* 
stneted. The Court of Wards (the Board of Revenue) 
may, however direct the grant of leases for any 
term under the rules laid down In the Court of 
Wards Act* Whether the infant on attaining the age 
of majority is bound by a grant made by hiS guardian 
or the Court of Wards is a question the answer to which 
depends upon the circumstances of each particular case 

' R«db« » Jfftfot 4 S D A 151 ( ipj)i MiUranw » MeXRoen 
U t A >701 Jorte'jor » R■|■^ la W R. *991 Tatitoohltn T 
15 W RmSi AmUb* Jirfurwlfc l8 W R- 4 X >1 DsnrjfM 
V Uo4£e*,fli W R.4«7 

LilU» Kooow ioMI^ 454> Oddojio » PniMfl»o a V. ft 
3J5jN«bo » K*W S D A (i8j9>£b? Cepw» ftjio UU pijt 
Othte * Robert. /M i 575 , 

• Aa VIII of 1890, S«. »9.«1 6j Aa XL of iRjS. See. iS| OeW 
p. Ssbodr* I U H- a C»t aSj. 

Aa IX I B C ) of 18^1. S««. *S 
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If the guardian or the manager under the Court of Wards 
has acted within the powers given him by the law, the 
infant, when he attains majority, can set aside the lease 
on proof of 'fraud, the onus of proof being upon him 1 
Even if the sanction of the court were obtained in the 
manner prescribed by law, the infant may shew that the 
sanction was obtained by misrepresentation or fraud 

Hindu widows and females enjoying what is known 
to be the widow's estate^ have the same limited powers 
in granting temporary leases as in dealing with 
their properties in other ways The test is necessity 
A lease granted by a Hindu widow terminates with 
her death, even if her death takes place at the middle of 
a year of the lease The after-taker is entitled to take 
possession at once , but the lessee may protect himself 
by showing that the lease was for necessary purposes, 
granted for the protection of the estate or improvement 
of the property demised, and he may then be allowed to 
.hold on till the end of the term. If, however, the lease 
IS such that prudential considerations only induced the 
widow to grant it without actual necessity, and if it be 
not a burden on the estate, the lessee ought to be allow- 
ed to hold on till the end of a year of the lease " 

The case of mortgagors granting leases is very 
common in this country, notwithstanding the covenant, 
generally to be found in mortgages, prohibiting such 
grants A covenant in a mortgage, restraining aliena- 
tions by a mortgagor, merely creates a personal liability, 
but does not render a lease granted by him void and in- 
operative 3 A temporary lessee from the mortgagor is a 
necessary party in a suit upon the mortgage, and if the 
decree is not passed in a suit properly framed, the decree 

' Sikher v Dulputty, I L R 5 Cal 363 In the matter of the 
petition of Shnsh Chunder Mookhopadhaya, I L R 6 Cal i6i 

* Loll v Hurre, i Marsh 113 

’ All V Dhirga, I L R 4 All 51S. Venkata ® Kannam, I L R J 
Mad 184 , Radha v Monohur, I L R 6 Cal 317 
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does Dot bind him The purchaser on a sale under the 
mortgage 13 not entitled to pOBscssion, evicting the lemee ' 
if the lessee has not been made a. party to the suit, 
latarprou Difficulties occasionally ante in the intcrpreUUon of 

tton of Ia«, deeds The intention of parties muat be gathered from the 
written instrument taken as a whole Ambiguities and 
omission of material and necessary covenants are fre 
quent sources of litigation Parol evidence evidence of 
orcumstance* existing at the time of the execution of the 
lease, and evidence of custom and usage may be given to 
explain ambiguities and supply the absence of matenal 
covenants The description of the property demited 
' IS occasionally a source of litigation but «ell known 
I local division^ such as village* and perganahs, defined by 
Tbak and Survey map* and moHsawar regittera general 
ly help us in finding out with sufficient exacthes* the 
property demised Where the lease U of land Ijfng 
within specified boundaries the estimated area is cot the 
test of what is reaU> conveyed.* Evidence may be given 
of the names used generally by the people and the namei 
used dunng a long course of years by the Icsior himielf 
in his lemlndan books and icmindan papers previous 
to the lease When any technical word is used evidence 
may be given to show its meaning • 
iVb*Q Ie*»es A lease like most other grants begins to operate 
legato (fom the date of its execution entitling the lesiee lo 
'**”'*** hare possession and the lessor to have rent * unless n 
coi trary intention appears from the words u*ed In the 
instrument The inartistic way, however In which leases 
in the vernacular languages are generally drawn, leaves 
out in man) Instances the dates of the commencement of 
the leases. The beginning of the ogricuUoraf year or of 

» lUkil •. DoU, 5 C, U R, 0*3 1 Wr Gop^l * BaUliw I L R. 5 
Ktrtle, L L. R. ai cut if« 

• Sb«*b » Brtjarfllb 14 tS R. joi i K*«« * Oaro^ 15 " ^ 

* Wood/el] «• LaMUMd and Tmsbt, f 141 
U«d«wood» Horrood. 
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the year according to the local calendar is considered, in 
such eases, to be the time whence the lease begins to 
operate and is calculated to supply the omission in the 
written instruments The custom in each locality and the 
convenience of the parties in the collection of rent from 
the raijats on the land, arc, also, to be taken into con- 
sideration * If the lessor has not collected from the 
rai}als rent from the beginning of the month of Baisakh 
III districts in which the Bengali }car prevails^ and the 
lease is executed in one of the earlier months, a pre- 
sumption arises that it was the intention of the parties that 
the lease should operate from the first day of Baisakh of 
the current year. If the lease has bctMi executed at the 
middle of the year or later, and the landlord has received 
from the lessee rent from the beginning of the year at the 
time of the execution of the instrument, the lease should 
be considered to have retrospective effect So in the 
province of Behar, the presumption, in similar circum- 
stances, W'llI be, that the lease has begun to run from the 
beginning of the month of Aswin. But the express 
covenants in a lease cannot be controlled by custom. 

Evidence of the custom of the country or locality may be 
given to fix the time, only if the lease is entirely silent " ^ 

It is not necessary, in order to give validity to a lease, Present pos 
that the lessor should be in possession at the date of its session not 

^ necessary 

execution or be capable of giving possession to the 
tenant at once A lease to commence upon the expira 
tion of a previous lease, or on the happening of a con- 
tingency is good in law and may be enforced ^ An 
agreement to grant a lease or a lease itself, executed by 
a person who is out of possession and w'ho is litigating 
or intends to litigate for possession, with the help of the 
person who has taken or has agreed to take the lease, 

• Wigglesworth v Dallison, i Dong 201, sc , i Smith’s L C. $98 

® Webb V Plummer, 2 B & A 746 

’ Pitchakutti V Kamala, i Mad H, C. 153 
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though the tranwclion i* champ^rtous, is not illegal in 
India and may be enforced i A covenant in a lease to 
grant a new lease on the same terms on the expiration ot 
a subsisting lease, is good and covers all the ccnenanU 
except the covenant for renewal * Bat if the stipula 
tion to renew the lease is coupled with conditions to be 
performed by the lessee and the lessee fails to perform 
the same, the fact of the landlord allowing the tenant 
to hold over does not affect the landlord s right to rc 
some possession after doe notice * 
u iVrery ot The lessor IS boond at the lessee s reqaest to pat 
*”“^**^ him in possession of the property * If the lessor fails 
to deliver possession the tenant is not bound to pay 
rent as rent is payable only for the use and occupation 
of the land ‘ The failore of the lessor to point out 
the land or to give proper notice of attornment to the 
rajyats or any defect in the lease which incapacitates 
the lessee from recovering rent from the raiyats In 
occupation is a good groand for absolnng the lessee 
from liabilitv to pav the rent reserved In the contract 
of lease 

RiU of rent The omission of words fixing the rate of rent or the 
insertion of words for the ascertainment of rent on 
measurement raises questions of construction If the rate 
^of rent is not mentioned the rent previously paid for 
the land or the total amount of collection less a reason 
able percentage for collection-charges should be con 
sidered ns the annual amount agreed to be paid In n 
suit for provisional rent there being a condition in the 
leise for mrasuremenl or ascertainment of the rent roll 

Cbtdimbira r ReoJ* *3 D L It 5091 33 V. R J 4 ^rL ft 1 
1 A 94 1 AWool » Doorja I L R. 5 C»L 4 
* P j£ 0 S. N Co » Konwjf 9 317 

Foketrooflim » Cfcaodrr nW R. 53^ 

Afl IV of iSSa Srt. foH cl 0») M«n w r O-npiKtl 1 1 U ft 97* I 
19 W R 149 RadKa»*thT Joy 9 C L. R 30I. 

A« \ Ml of lASi. Srt'3.* 5‘ ’■ MekltKf 9 '' 

589 I Roll m r UIil 311 I R- App- np 
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by local investigation, the defen^lant may plead that he is 
not bound to pay the provisional rent and may ask that 
the rent may be ascertained But until ascertainment, 

, the landlord IS entitled to receive the provisional rent.i 
Assessment for excess land, according to a contract 
of lease, need not necessarily be made in a suit for the 
{purpose , it may be made in a suit for arrears of rent.® 

The landlord is not only bound to deliver posses- of 

sion, but to do every thing in his power to keep the lessee by title 
tenant in quiet possession during the continuance of 
the tenancy.® Eviction by title paramount causes sus- 
pension of rent.'^ But if the eviction be the effect of a 
mere trespass, the lessee is not excused from the pay- 
ment of rent, as in such a case the lessee is entitled to 
recover possession and damages from the trespasser ® If 
the lessor has no title, the lessee has no remedy against 
eviction by title paramount, and the landlord’s right to 
rent ceases with the cessation of the tenants’ possession 
According to English law,’^ as expressed by Peacock, 

C J , in Gopanund Jha v Lalla Gobtnd Pershad^ “ if 
the lands demised be evicted from the tenant or re- 
covered by a title paramount, the lessee is discharged 
from the payment of the rent from the time of such 


‘ Bharuth v Bepin, 9 W R 495 

° Ram 77 Gumbeer, 19 W R 108, Ramjan t; Amjad, I L R. 20 
Cal 903 

® A£l IV of 1882, Sec 108, els (b) and (c). . 

^ Braja77 Hira, I B L R, A €,87, sc , 10 W R 120, Bullen 
Lalit, 3 B L R App 119 , Gobind v Munmohun, 14 W R 43 , Musst 
Hoymobutty 77 Sreekishen, 14 W R 58, Gobind 77 Knsto, 14 W R 
2731 Knsto 77 Koomar Chunder, 15 W R 2305 Douzelle 77. Girdharee, 

23 W R 121 

^ Woodfall’s Landlord and Tenant, p. 425. Hunt 77 Cope, Cowp 
243 , Rung 77 Lalla Roodur, 17 W R. 386, Chunder v Juggut, 22 W R. 
337 } Tanni 77 Gunga, I. L. R 14 Cal 649 , Obhoya v Koilash, I L. R 
14 Cal 7SI 

* Gopanund 77. Lalla, 12 W. R log. See also Kadumbinee 77. Kashee- 
nath, 13 W R 338 , Gobind 77 Munmohun, 14 W. R 43 , Massamat 77 . 

Sreekishen, 14 W. R 58, Dhunput 77, Saraswati, I L. R. 19 Cal. 267 
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eviction." Complete eviction by a landlord himself it Is 
needless to add causes total suspension of rent* 

E^oo from Where the leasee la evicted from a part of the lands 
by a stranger who has a title superior to that of the lessor, 
he has to pay to bis landlord only a ratable proportion 
of his rent for the land that remains m his possession * 
If a part of the lands he destroyed by an act of God, 
as by the action of a nver, the same effect would follow, 
and the tenant will be bound to pay only a ratable pro 
portion of the rent- But if the tenant be evicted from a 
part of hi3 lands by the landlord himself, hla assignee or 
any person cfaimiog (firougb him, (he question of abate- 
ment IS one of a little difficulty In the case of Gopanund 
and others v Lalla Govindst Perskad cited * 

the tenant defendant had been evicted under a title 
paramount from two out of a number of moutas held by 
him under a lease, and Peacock, C J , gave a decree to 
the plaintiff landlord, for a proportionate amount of rent 
according to the quanti^ of land m the possession of 
tbe lessee His Lordship in the course of the judgment, 
quoted as apparently applicable to this countc), the 
following passage from Bacon^s Abridgment—" Where 
a lessor enters forcibly into part of the land, there arc 
\'anety of opinions whether the entire rent shall not 
be suspended during the continuoocc of such tortious 
entry and it seems to bo the better opinion and the 
settled law at this day, that the tenant Is discharged 
from the payment of the whole rent till he be restored to 
the whole possession that no man may be encouraged to 
Injure or disturb his tenant In hli possession, whom by 
tbe policy of the law, he ought to protect and delend* * 

' MenWoa * Cb»d«tck 7 C. B., sCGi 6 0 and L. 5®7 
Dbaopat * Hiitoi, I 1» syl- 

LaHi, IS W R. 1091 laumViodl t fumilwioH, 

L L. R.ai C»J looj 

BjeoufAbridfmCBt Tit lUfU (M). S« *l»o S«lit » Uw e-t I-l-T^ 
p fiS; EdlUoslIi MottHob* CUdwWt Sff 

oott 6. 
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Tin*; £:u‘:pcnsjon of Ihc whole rent is a sorl of punish- 
ment, ns n dispossession of n proportionately small 
parcel of land, from a mistake or misapprehension, 
may make the landlord lose the entire rent In a 
country like India, where land is plenty, waste and 
unoccupied lands l)ing on llic border between adjoining 
estates arc common enough, and where demarcation by 
fences and pillars is little known, this stringent rule 
may cause serious injury, and it would appear to be in- 
equitable and unjust to depruc the landlord of the 
entire rent The judges in this counlr} arc not bound to 
adopt the rules of Common Law, prevailing in England, 
and I hope that in any future case that may arise 
the dictum of Sir Barnes Peacock, wdiicli is an , 
will be reconsidered. In England, the rule of law' as to 
the suspension of the w hole rent IS guarded by condi- 
tions, and is allow'cd to operate under peculiar circum- 
stances only It is doubtful, whether, even in England, 
the rule w'ould be applied to cases of permanent leases at 
ti\ed rent, which partake more of the nature of out and 
out sales of land and less of ordinary leases, though 
according to the definition of /£"asi^ given in the Transfer 
of Property Act (IV of 18S2), permanent tenures are 
leases * 

^ There is no suspension of rent, if the eviction by the 
landlord has followed upon some wTongful action of the 
lessee If the lessor enters by virtue of a power 
reserved/ there is no suspension of rent Even 
if the power to enter reserved to the landlord be exer- 
cised in a way not strictly regular, there will not be 
entire suspension of rent In the case of Swarna- 
vnayi v Shashimnkhi Barmam^^ a putni sale, under 
which a purchaser under Regulation VIII of i8ig had 
evicted the defendant and taken possession of the taluq. 


Eviflion for 
wrongful 
aftion of 
lessee, 


' Aft IV of 1882, Sec 105. ® Woodfall’s Land and Ten , p 425. 

’ 2 B L R„ P C , 10, sc , 12 M I A 244 See also Dhunput Singh 
V. Sareiswati, I, L R 19 Cal 267 
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was set aside for irregulanty in the service of notice of 
sale proclamatioD In a aabseqpcnt action for rent for 
the penod mdudmg the penod of dispossession, the Pnvy 
Counal held that the zemindar could not be said to ha\c 
committed an act of trespass, because she had pursued 
the remedy which the law allowed The mere inadvcr 
tence resulting m the omission of one of the formalities 
prescribed by the Regnlabon was considered sufB 
cient to deprive her of her remedy for rent— -and 
it could not be said that the plaintiS ^\as taking 
advantage of her own wrong The pnnciple laid down 
in this case may well be followed in cases where the 
dispossession of apart of the lease hold property is the 
result of mere madvertence or mistake 
^ If the lessor enter ns a mere trespasser, but the 
lessee be not actually evicted there will be no suspen 
Sion of rent^ It is only on actual evichon that suspen 
sioo of rent may take place But if there is sobstantial 
interference with the tenant’s enjoyment of the pro* 
perty thongh there may not be actual eviction, the tree 
pass by the landlord may cause suspension of rent* 
An action for damages may he m case of trespass,as also 
in the case of partis) eviction Where possession by on 
ijardar or lessee Is by collection of rent, and if he Is 
once properly to possession, the raiyots having attorned 
to him, eviction U not on easy matter Pajrment of rent 
to a trespasser does not amount In law, as administered 
in this country to dispossession of on ijardar during the 
terra of his leaser He may sue the tenants for rent, even 
if they have voluntarily paid rent to a trespasser * 


• Ho»t» Cop*, C«vp.t4^i Ntwtoo ♦ Altln i 9 D 517 S« 
DonitlU • Glrdti*re« sj W It. lai 1 Ttrinl » Oooji, 1 U R. M 
C»t, 649 » ObtioT* V ^oiU*^ I L. R. U Ctl. 73* 

* Uptoo » Towfleod, 17 C D 301 Edjfl » L R- 1 « 0 R- 

D ll7|Ke»Ie v Msckewle 1 httn 4741 * RjiWt 

Mth, 13 W R. 33S1 Krlrto * Koomir 15 R. 

T*rUI » Cflop L L. R,I4 CtLftWl 

I L R. 13 C*1.3>7J SliWhttwirl,! U.R. iSCaU 3 * 3 - 



LNCnOACUMl.NT DV TLNANTS 


221 


Otherwise il will rest w'llh the tenants in actual occupa 
tion of the land to select their landlord, and change the 
landlord as often as they like 

Encroachments made by a tenant during his tenancy 
- upon the adjoining land of his landlord are piiina- 
facte for the benefit of the tenant during the term, and 
afterwards for the benefit of liis landlord, unless it clear- 
ly appears by some evidence that at the time they were 
made, the tenant intended to use the lands for his owm 
c\clusi\c benefit, and not to hold them as a part of the 
property leased * Strong evidence is necessary to re- 
but the presumption in favour of the landlord. Speaking 
lof this presumption in favour of the landlord, Markby, J., 
Isays — “ In India where there is a great deal of w'aste 
land, and w'hosc quantities and boundaries are very often 
ill-defined, there are very strong reasons for the ap- 
plication of such a rule If an act is capable of 

being treated as either rightful or wrongful, it shall be 
treated as rightful,” and his Lordship adds— "that in 
practice encroachments made by a tenant are not con- 
sidered as held by him absolutely for his owm benefit 
against his landlord Encroachments being thus for 
the benefit of the landlor^ the landlord may, after the de- 
termination of the leasc^recover the encroached lands 
together with and as part of, the land let out ® A separate 
suit may he for the recovery of the encroached lands 
within twelve years from the expiration of the term. 
Even during the term of the lease, however, the landlord 
may sue for separate possession, if the encroachments are 
without the landlord’s permission, and no limitation 


Encroach- 
ment by 
tenant on les- 
sor’s land 


‘ KingsmiU ® Millard, ii Exch 313, Earl of Lisburne v Davis, 
L R I C. P 259, sc, 35 L J , C P X93, Whitmore v Humphries, 
L R, 7 C P I, sc , 41 L J , C P 43 , Andrews v Hailes, 2 E & B, 
349 . Gooroo « Issur, 22 W R 2461 Nuddyarchand v Meajan, I L R 
10 Cal 820 

® Gooroo V Issur, 22 W R, 246 
* Andrews Hailes, 2 E & B 349 
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VON PERMANENT TRK 0 RES. 

would run against the landlord merely because the lessee 
18 in possession for twelve years ' We ha\e alw seen 
that for the increase of area of land under *uch dreum 
stances, the landlord may demand an increase of rent * 
Encroachments by a lessee upon the land of a third 
person enures to the benefit of the landlord, if the ten 
ant bolds the lands as a part of the tenure as he is con 
sidcred to have made the encroachments not for hi* 
own benefit but for that of bis landlord and if he has 
acquired a title against the third person by adverse 
possession, he has acquired it for his landlord nnd not 
for himself * But if it can i be distinctly pro%ed that 
:hc encroachments have been made advcrs*ly even to his 
landlord, twelve years possession may give the tenant 
i separate title Land encroached upon b} a tenant 
jefore the commencement of bis tenancy of the ad;o!n 
mg land cannot, however be recovered by the landlord* 
Ounog the continuance of the lease the lessee can 
30 t acquire any right in the lands demised that may be 
let up against the lessor after the determination of the 
ease He cannot acquire a ngbt of occupancy* by 
:ultivating laud whatever the length of time ma) he 
>}eitber can he acquire the nght to hold on any land b) 
•recting substantial structures on »t* or excavating 
anks On the expiry of the lease, he is bound to dc 
i\cr possession of the lands demised without the 
ibghtest abatement of the right which the hndlord had 

G>*orQo V loaf 13 W R. 3461 Nedd/arckrw! » Meajin L L. R. 
loCtl 810 

• Amttp \yy. 

• KJejMsUl r MilUfJ i» Er. 3 T » 4 D 

^9 So<ldrarchaed T Meipo I L-R idCaLSio. 

Mon r PetTOlt, 4 C &. P ajoj DUwi r D If U R. l C* SJ9J 
*■ t4 Rfp ( Lbfttv Joti« 15 It A: \\ jSo 

Aft Vin of 18S5 S« ai, suK »tc. 3 I Mr OVrvor* » Sr<»trni«l, 

\N Jt. «M4 ( Aft N ) 77 r WoomiMlb * Koomda* ifl’W R- 177 l 
t Mr OI0B7 35 R.^71 R«( Komal * LL fL4CBl9S7 

Aft IN cl il3> Sc? loe cf (j>>. 
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at the date of the demise ^ He is entitled to remove 
the structures,® but li his actions have, in any respect, 
deteriorated the value of the land or any part of it, he 
IS bound to pay compensation for the loss that may be 
sustained by the lessor on re-entry If a lessee ejects 
raiyats and takes khas possession of any land, he is not 
entitled to retain possession of such land after expiry of 
the lease, if he takes avi^ay earth from the land for the 
purpose of making bricks, the landlord may restrain him 
by injunction and may, at his option, sue for damages ® 
He IS also not entitled to cut down and appropriate timber 
or fruit trees, unless he himself has planted them He 
cannot also appropriate any land as his rent free hold- 
ing If, after the expiration of the lease and delivery 
possession to the landlord, he claims to hold posses- 
sion of any land comprised in the demised premises, 
under any title independent of the lease, the burden 
^of proof IS heavily upon him to show that such title 
exists, the presumption being against his having any 
independent right to any parcel of land * 

Limitation which bars the tenant does not bar the 
landlord If the lessee negligently allows a third per- 
son to take possession of the lease-hold property or any 
part of it, and if such person acquires, by adverse pos- 
session for more than twelve years, a title, such title 
IS good against the lessee only or his assignees or legal 
representatives, but cmnot be pleaded against the land- 
lord ® The landlord may bring a suit for^declaiation 
of his right during the continuance of his lease, but his 


' Aa IV of 1882, Sec 108, cIs (m) and (q) 

° Aa IV of 1882, Sec 108, cl (h) 

* Kadumbenee v Nobeen, 2 W R 157, Anund Bissonatb, 17 
W R 416, Tanni Debnarayan, 8B L R App 6 g , Mr. Peter v 
Tan nee, 23 W R. 298 

* Ramsarun v Veryag, 25 W R 554 

* Womesh v Raj, ro W R, 15 , Knshna v Hari, 1 L. R g Cal 
367 , Bissesun 77 Baroda, I L R 10 Ca I 1076, Sharat v. Bhobo 
I, L R. 13 Cal. loi 
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having the nght to ask for declaration does not pre 
vent hia suing for possession, at any time within twdve 
years after the determination of the lease 

‘ If the lessor neglects to make any payment which 
he IS bound to make and which, if not made by him, is 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
the lessor This is m accordance with the well known 
pnnciple of law, that a person is entitled to be re 
imbuned for payments made by him for the protection 
of his own interest, when the payment ought lawfully 
to have been made by another person * 

On the assignment of the interest of the lessor or of 
any part of his interest therein, the transferee has all 
the rights of the transferor and all his liabilities' A 
notice ought, on such transfer, to be given to the lessee, 
otherwise the lessee shall not be liable to pay rent to 
the transferee, and any payment made hrta fide by the 
lessee to the onginal lessor would be considered as 
good ' Rent U considered os accruing due from day to 
day, and it is apporlionablc, between the onginal lessor 
and bis transferee on the pnnciple that it has so 
accrued • If the assignment is made at the middle 
of a month, the apportionment should be made like 
interest on money and as accruing from day to day , 
but the tenant is not bound to pay the onginal 
lessor and his transferee separately and he may claim 
to pay the rent in one lump sum as the instalment 
falls due * When a part onl> of the proper!) or a part 
only of the lessor's interest is assigned the apportion 
meot of rent may be made by content of all the parties 

AQ IV ol 1883 S«. 108 eL (e), 

» Aa IX ct 1873 See 

• Aft IV ol 1S83, See. 105 

• Afll V et iS ^3 Sen. so sdiJ ioq j Aft VIII of iMj. 7 ^ 

Aft IV o! |W3 See. 3^ 

Cbalnpot* OtWh,! L.lt. 8 Cit 3^ 
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having the nght to aak for declaration does not pre 
vent his suing for possession, at anytime within twdve 
years after the determination of the lease 

“ If the lessor neglects to make any payment which 
be U bound to make, and which if not made by him, is 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
the lessor^” This is in accordance with the well known 
principle of law, that a person is entitled to be re 
imbursed for payments made by him for the protection 
of his own interest, when the payment ought lawfully 
to have been made by another person • 

On the assignment of the interest of the lessor or of 
any part of his interest therein, the transferee has all 
the rights of the transferor and all his liabilities.* A 
notice ought, on such transfer to be given to the lessee, 
otheiAvise the lessee shall not be liable to pay rent (o 
the transferee, and any payment made }idc by the 
lessee to the onglnal lessor would be considered as 
good ^ Rent is considered as accruing due from day to 
day, and it u apportionable, between the original lessor 
and hfs transferee on the pnnciple that it has so 
accrued • If the assignment Is made at the mfddfo 
of a month, the apportionment should be made like 
interest on money and as accruing from day fo day , 
but the tenant is not bound to pay the original 
lessor and his transferee separately nod he ma> claim 
to pay tho rent m one lump sum as the instalment 
falls due * When a part only of the property or a part 
onl> of the lessor's interest is assigned the apporfiou 
ment of rent may be made by consent of all the parties 

Aft IV ol i83a, S«e. 108, *l (g) 

• Aft 1874, Sec, C9. 

• Aft IV of 1883 See I0!>. 

Aft IVol jS8a, Sec*.5<»Miliooi Aft Vlll cl i&3i,S«c 71. 

• AftlVcflSSs. Sec jfi. 

ChUnpoi r CrUJra, f L- R. 0 C»L 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
^ the law for the registration of deeds 

CoveMnts The assignee, however, is bound only by the covenants 

which ru« teiM the land and not the personal covenants 
of the onginal lessee * Covenants that run with the 
land are real , annexed to an estate Such cove- 
nants bind all persons who come into possession of 
the real property, cither by operation of law or by act of 
partiea.* In countnea where conveyancing is a science 
and an art the word “assigns * is almost invariably 
mentioned in leases whether a covenant is implied by 
law to be real or expressly made so by contract 
But m this conotry Instruments in the vernacular 
languages do not, as a rule contain the word “ assigns 
and questions therefore may anse here os to what are 
the covenants m a tease which run with the land? All 
covenants implied by law mn with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent* or taxes 
LS essential to the existence of the lease and must run 
with the land A covenant to maintain an embankment 
in use for protection against inundation is also an 
Important one and is reol^ Conditions os to paying 
rent to the tupenor landlord of the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police of the commission of an offence or for not 
supplying proMsions to an army pasting through the 
estate are other instances of covenants that run with 
the land An express condition for re entry on (he 
breach of a covenant is also an instance of a real cove- 
nant The rights and liabilities of the lessor and the 

See Spcttccr i ci*c I Smith L.C. \Veo<Utir( Lstul, ltd (U*** 
tdlUoa) p,a73> 

Dp. N P 990, U oodtin** L«sd. tod Tn ((4th eiCUn) fp tS/ 

168. 

* P*Thff r \\ ebb 3 Sith. 5 - 

MeiUed r Cock, UIt.,6 Eq. pp. aia s^7 L-] Ch. SiV 
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any covenaot, hut be can have execution against one only 
A deed of assignment is necessary to be registered under 
the law (or the registration of deeds 

The assignee, however is bound only by the covenants 
which run with thtland and not the personal covenants 
of the ongioal lessee ‘ Covenants that run with the 
land arc real m , annexed to an estate Such cove 
nants bind all persons who come into possession of 
the real property, either by operation of law or by act of 
parties.* In countnea where conveyancing is a science 
and an art, the word "assigns’ is almost invariably 
mentioned in leases, whether a covenant ts implied by 
law to be real or expressly made so by contract 
But ip this country instruments in the vernacular 
languages do not as a rule, contain the word " assigns ’ 
aud questions, therefore may arise here os to what ace 
the covenants In a lease which run mth the land? Alt 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective asslgaeei 
are bound by them A covenant to pay rent* or taxes 
Is essential to the existence of the lease and must run 
with the land A covenant to maintain an embanlcmcnt 
m use for protection against inundation is also an 
important one and is real* Conditions os to paying 
tent to the superior landlord o( the lessor, to renew a 
lease and to pay damages for not giving information 
to the police of the commission of on ofTcnce or for not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
ibe bnd. An express condition (or rc'cntry on the 
breach of a covenant U also in Instance of a real covc' 
naot. The nghts and liabilities of the lessor and the 
Sc« 8 p«accr • cue, i SmUh L.C.\VooiUaU • LasdL Tt< (UiS 

p a7> 

Eip, K P 3>S| WoodtAtTa Lud.Aja4 Tca^ t fp 1^7 

163 . 

* Pukw V Webb 3 SAlk. 5 . 

^ UoiUfi3t CckX, UIWO £ 4 ^ pp. 3IS 367 w.,37 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
the law for the registration of deeds 

The assignee, however, is bound only by the co\ enants 
which rwn t»iM the land and not the personal covenants 
of the original lessee.^ Covenants that mn with the 
land arc real tjt , annexed to an estate Such cove 
nants bind ait persons who come into possession of 
the real property cither by operation of law or by act of 
parties,* In countnes where conveyancing is a saence 
and an art, the word "assigns" is almost mrartably 
mentioned in leases whether a covenant Is implied by 
law to be real or expressly made so by contract 
But ip this country Instruments In the vernacular 
languages do not, as a rule contain the word " assigns", 
and questions therefore may onse here as to what are 
the covenant* in a lease which run with the land? All 
covenant* Implied by law run with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent* or taxes 
is essential to the existence of the lease and must run 
with the land A covenant to maintain an embankment 
in use for protection against inundation is also an 
important one and is real* Conditions os to paying 
rent to the supenor landlord ol the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police ol the commission of an offence or for not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
the land An express condition (or reentry on the 
breach of a covenant is also an instance of a real core' 
nant The rights and liabilities of the lessor and the 

Sm Spe«c*T • C3UC I Smith U.C, Woodliir* Lsod. atdTr«^(i4t& 
nDtleo) p.a7> 

■ E»p. N P 350 W oodf*ir* ttuj Te« (i«ih r? 1^7 
i69. 
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The framers of the Act adopted the rule from the old 
Common Law cases apparently forgetting that m India 
the art of conveyancing has been and is of a very simple 
character that formal coAveyances to trustees expressly to 
prevent merger* are almost unknown to the people and 
the lawyers practising m the mofussil and that benam 
conveyances, which are looked upon with disfavour by 
the judges are not sufficient to mitigate the ngvdity of 
the rule thus laid dowo Evidence of intention to keep 
both the rights alive would 1 apprehend, be now ex ^ 
eluded If a xemtndar lets out a village included in his 
3| estate \xx putm and afterwards purchases the putni him 
self the interests of the lessor and the lessee in the whole 
of the village would vest undoubtedly in one person at the 
same time. It is difficult however to understand the exact 
intention of the Legislature in the use of the expression 
'' m the same right and these words may afTord some 
means of escape from the ngidity of the rule. If it 
implies that the purchase by the zemindar of the 
futni and the consequent vesting maybe in a nght dif 
ferent from that of his zemindari right and not in the 
same nght we may perhaps escape from the difficulty 
But such a distinction Is inappreciable and too fine for 
the judges and lawyers lor whom the Anglo-Indian Codes 
_ have been professedly framed 

Determination of a lease by forfeiture may take 
place-i-(a) in case the lessee breaks any express coienant 
which provides for rc entry on breach thereol* or 
renders the lease void or {6) the lessee denies (he 
landlord s title.* The landlord s nght to eject the 
tenant and re enter on a (orfeiture under the hrst 
head cannot accrue unless there is a breach of a con 
ditlon and the penally (or the breach is expressly 

U«Ua^ V. B4U«r7 U K a CK. Ap. G<Jul ? P 

Mat U U (L loCal. 

Uu %. 3)5 1 Do« ^ VVU*«a v PliiUlpl a 13. 

AA IV cJ i&da. Sec. Ill cL <x} 
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re-entry^ and avoidance of the lease, and the landlord 
does some act showing his intention to take advantage 
of the conduct of the lessee The breach of an implied 
condition cannot cause forfeiture Even non-payment 
of rent cannot in itself be a cause of incurring the 
penalty of forfeiture, unless there is an express covenant 
to that effect " 

Forfeiture by disclaimer or denial of the landlord’s ^Disclaimer, 
'^ight cannot happen as to permanent tenure-holders and 
^occupancy-raiyats under the Bengal Tenancy Act ^ But 
the law, as understood before and as enunciated in the 
Transfer of Property Act, and which is applicable to all 
classes of tenants except raiyats with rights of occupancy, 
is broader than the English law on the subject. The 
rule of English law is, that where, by matter of record, 
a tenant disclaims his landlord’s title, and sets up an 
adverse title either in himself or in some third party, 
he thereby forfeits his tenancy , but denial by 
parol does not cause the forfeiture of a lease for a 
term certain. In Bengal, however, denial by parol is 
admissible In order to make a disclaimer sufficient, it 
must amount to a direct repudiation of the relationship 
of landlord and tenant, or to a distinct claim to hold 
possession upon a ground wholly inconsistent with 
that relationship, so that there is by necessary impli- 
cation a repudiation of it As to what is a disclaimer 
IS a question of fact 

The right to eject a tenant on disclaimer which has Notice of 
caused forfeiture arises on the tenant’s action, and no ejeftment. 


•J. * Transfer of Property Aft, Sec m, cl (g) Tamaya v Timapa, 
I L R 7 Bom 262, Musyatulla v Noorzahan, I L, R 9 Cal. 808, 
Narayana v Narayana, I L R 6 Mad 327 

•j. “ Aft VIII of 188s, Secs 10 and 25 , Debiruddi v Abdur^ 1 L. R. 
17 Cal 196 , Kabil v Chunder, I L R. 20 Cal Sgo j Dhora v. Ram, 
tbtd 101. 

<L* Sutyabhama ® Knshna, I L R. 6 Cal. 55,Prannath v. Madhu, 
I L. R. 13 Cal 98, Baba v Vishvanatb, I. L R. 8 Bom, 228 
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notice to quit i», therefore, necessary to cnUtle the land 
lord to sue. It is enough if the landlord shows by aQ> 
overt act, his mteation to re enter The law, as under 
stood before Ant IV of 1883 came into force, did not 
require the landlord to do any act showing his intention 
to determine the lease. 

The mere assertion by the tenant that he hold* 
‘under a right supenor to that of a temporary lessee 
when the relationship of landlord and tenant is 
admitted does not amount to a disclairoet oI the 
'title of the landlord The innciple of the deci 
Sion in Vtman v Moat* and Baha v Yishvanatk 
Joshi^ has been held to be wholly inapplicable in 
Bengal, where there are namerous tenures held 1^ 
persons at fixed rent s It Tiaa never been undcrstoi^ 
»n~ this part o\ the country that the assertion of such 
a right IS a demat of the landlord s title as such* 
Courts in this country are reluctant for obvioos reasons, 
to give the landlord the nght to cancel a lease (or 
conduct on the part of a lessee which is easy ol cx 
planation or arises out of confusion of facts. The 
frequent disputes between nval landlords and un 
certamty of title common in this country arc fertile 
causes of confuston 10 ignorant and illiterate people 
iod it will bo inequitable to take advantage of their 
weakness and credulity 

The denial ol the uUc of an as*li,ncc or other 
legal representative of the landlord may also under 
certain circomslanccs, cause forfeiture The rule that 
a tenant may not dispute his landlord s title applies 
only to the title of the original landlord, who let 
him in and not to the assignee of such landlord or any 
other person daimlog through biro.* Tbo tenant may 

Ddoj V St» W K.4lfi Kill f CvUm I U H. ljOl> 

Dttl DaU* • VUh»«a*lb. I L. R. fl Uool ijA. 

• 1- R, llSCk 0,731 •LUR.tlhm.nl. 

DlmCft* 9 Sn« 18 W R. 
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dispute the title of the assignee and put him to the strict 
proof thereof If, however, the lessee or tenant has 
paid rent to the assignee, he can defeat the title of the 
assignee only by showing that he paid rent in igno- 
rance of the true state of things and that some third per- 
son is entitled to it. The burden is on the tenant to make 
out a case of fraud, misrepresentation or mistake ^ The 
'Land Registration Act, compelling the registration, of 
the names of the proprietors of estates, and the Bengal 
Tenancy Act, of assignments and succession to per- 
manent tenures, will, it is hoped, materially diminish, 
in future, litigation with reference to such questions 

The period of limitation for a suit by the landlord to 
eject a tenant on the determination of a lease is, under 
the general law, twelve years ^ The tenancy may be 
determined on the happening of any of the events con- 
templated by section 1 1 1 of the Transfer of Property 
Act, and that section includes the case of the determina- 
tion by forfeiture,^ either on account of a breach of a cove- 
nant or disclaimer of the landlord's title Under the 
Bengal Tenancy Act, however, the rights of permanent 
tenureholders* and of raiyats holding at a rent, or rate of 
rent, fixed in perpetuity,® or having occupancy-rights,* 
cannot be terminated on account of disclaimer of land- 
lord’s right, and the period of limitation, for a suit for the 
ejectment of a tenure-holder or a raiyat on account 
of any breach of condition in respect of which there 
is a contract expressly providing that ejectment shall 

‘ Aft I of 1872, Sec 116, Banee v Thakoor, B L R,, F B , Sup 
Vol , 588, jc , 6 W R (AftX) 71 

’ Aft XV of 1877, Sch If, Art 139 , Kedar® Khettur, I L R 6 Cal 
34(Gunesh® Goudour, I L R 9 Cal 147 But see Ganga® Zahunya, 
I L R 8 All 446) Musharaf v Iftkhar, I L R 10 All 634, Soman 
V Raghubir, I L R 24 Cal i6o 

* Aft IV of 1882, Sec III, cl (g) ‘ Aft VIII of 1885, Sec 10. 

» Aft VIII of 188s, Sec 18 » Aft VIII of 1885, Sec 25 

' Debiruddi® Abdur, I L R 17 Cal 196, Dhora ® Ram, I L R. 
20 Cal lOi 
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be the penalty ot auch breach is only one year* The 
rule of twelve years applies to all non agncultural leases 
and leases of agncultural lands tn districts to which the 
Bengal Tenancy Act haanot been extended The diver 
gcnce as to the penods of limitation with reference to 
similar kinds of interests In land is rather wide and 1 
hope there will be early interference by the legislature 

Courts are always reluctant to allow a landlord to 
take advantage of a breach of covenant entitling him 
to re-enter Any act on the part of the landlord) show 
ing an intention to treat the lease as subsisting, has 
been held to operate as a waiver of the forfeiture* 
But the mere lying by and witnessing the breach is no 
waiver there must be tome positive act* Neither will 
an act done, acknowledging the continuance of the 
tenancy operate as waiver U the act be done by the 
landlord without knowledge of the tenant having com 
mitted a breach which would cause forfeiture * Notice 
or knowledge of the forfeiture at the time of the sup 
posed waiver affords evidence of inleotion m the land 
lord to accept the lessee os a tenant notwithstanding 
the breach 

Acceptance of rent accruing due after the forfeiture 
operates as waiver of forfeiture • But if it is accepted 
after the lOstituUon of a suit for ejectment on the 
ground of forfeiture there is no waiver Forfeiture may 
also be waived by distress for rent,* as distress can be 
levied only on a tenant Forfeiture may also be waived 
by pleading ' But the waiter of one breach docs 
not bar the cancclmcnl of the lease for a subseqocot 


Aa V in of 1&35 Sch. Ill Alt I 
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breach * Receipt of rent or distress can only be an ac- 
knowledgment of the tenancy up to the date of the re- 
ceipt of rent or distress, .ind the waiver of any forfeiture 
up to a certain day cannot be pleaded in defence to an 
ejectment for a subsequent breach, even where the 
breach is of a continuing nature “ 

As regards *non-perm<inent tenures, it is doubtful 
whether the remedial provision, such as is provided by 
section 155 of the Bengal Tenancy Act, apply to 
them It would seem from the definition of the word 
‘ tenant’, as given in the Act, that the section does 
apply to non-permanent leases as well to permanent 
leases and raiyati interests If so, the sections of 
the two Acts have to be read together, and the res- 
trictions put upon the right of the landlord by section 
155 of the Bengal Tenancy Act should be attended to 
The Conveyancing and Law of Property Act, 1881, 44 
and 45 Victoria, Cap 41, which came into operation 
from the ist January 1882, restricts in England the 
landlord’s right^ of forfeiture, and the main provisions 
in this respect, ^have been embodied in section 155 
of the Bengal Tenancy Act, but attention was not 
paid to these provisions when the Transfer of Pro- 
perty Act was passed in the beginning of the year 
1882, and the reason seems to '^be that the Act had 
been drafted before the Conveyancing'and'Law.of Pro- 
perty Act, 1881, was passed 

Special provision has been made for relief against 
forfeiture for non-payment of rent ® Before the Trans- 
fer of Property Act came into force. Courts in Bengal, 
following the analogy of section 78 of Act X of 1859 and 
section 52 of Act VIII (B C ) of 1869, granted, in similar 
cases, equitable relief against forfeiture, by allowing the 
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( ludgment debtor to pay in the amount of debt and cosU 
withiD fifteen days of the date of the judgment' The 
Bengal Tenancy Act has made a provision similar to 
that laid down m the old Rent Acts in the case of 
tenants other than permanent tenure holders, raiyals 
holding at fixed rates and occupancy raijats * who 
cannot be ejected for non pa> ment of rent • Under that 
Act th<" landlord is entitled to institute a suit for 
ejectment of a tenant, other than tenants specified abo\c 
for non payment of rent when an arrear of rent re- 
mama due after the end of the Bengali year, where 
that year prevails, or at the end of the month of 
Jaist where the Fasli or Amll jear prevails This 
tight may be exercised whenever atrean are due 
at the end of the year, whether a decree for real 
has been passed or not The nght does not depend 
upon any covenant for ejectment on failure to pay rent, 
as It does not ante out of contract but is given to 
^the landlord by the statute When the nght is given 
' by a contract, the provisions of section 114 of the 
Transfer of Property Act apply But do they appi) 
o temporary (eases of agnculturai lands In (he hfo/Tusll ? 
The same legislature has in the course of three years, 
passed two enactments, many of the provisions of 
which Interlap each other while some of them are not 
quite consistent TTic earlier enactment* is broader 
in application both as to its local extent and the clan of 
cases to which It applies the later one* applies only to 
agricultural lands In Bengal and it merely the reproduc 
tiOD of the law enunciated 10 Act \ of with slight 

modifications. You will observe that a tenant, the 10 
cidents of whose relationship with the landlord are 

MolkMUR V fUa 4 C t. R 4(91 M&^oocil * P rjtf I L- ft 
7 C*L jfkS. 
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governed by theTransfer of Property Act^ must, before 
he can ask for relief against forfeiture for non-payment 
of rent, at the hearing of the suit^ pay or tender, to the 
lessor, the rent in arrear with interest and full costs, or 
give such security within fifteen days as the court thinks 
sufficient for making such payment There is no such 
restriction in the Bengal Tenancy Act 

We must take it, therefore, that in the Moffusil of 
these provinces, where either Act X of 1859) Act VIII 
(B C ) of i86g or Act VIII of 1885 applies, the remedial 
provisions contained in these enactments apply to tem- 
porary leases The reported cases, bearing on the con- 
struction of section 78 of Act X of 1859 and section 52 of 
Act VIII (B C ) of 1869, seem to indicate that the rule ap- 
plies to all leases, temporary or perpetual, whenever there 
is a condition for ejectment for non-payment of rent 1 
The Bengal Tenancy Act has, as we have already seen, 
practically, made the condition for ejectment for non- 
payment of rent, in cases of permanent leases, void and 
incapable of being enforced by judicial process ® The 
condition is enforceable only in cases of non-perma- 
nent or temporary tenures 

The remedial provision in section 66 of the Bengal 
Tenancy Act, which is applicable even when there is no 
covenant for ejectment on non-payment of rent, gives 
fifteen days’ time from the date of the decree to pay in 
the arrears of rent, interest and costs, and if the Court 
be closed on the fifteenth day, the time is extended to 
the day on which the Court re-opens ® The time may 
also be extended by the Court for special reasons The 
liability to ejectment may thus be avoided, and thus the 
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‘ Jan v Nittyenund, lo W R , F B , I 2 , Dull v Meher, 12 B L R 
439, sc , 8 W R. 138 , Mothoora v Ram, 4 C L R 469 , Mahomed v 
Peryag, I. L R 7 Cal 566, overruling Mumtaz v Grish, 22 W R 376 
* Ante p 181 

’ Aa VIII of 1885, Sec 66, cl (2) See Hossem v Donzelle, I. L R 
5 Cal, 906 
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tenant may save himseU from forfeiture, notwithstand 
vng hvs agreement ^ The fifteen days time runs from 
the date of the final decree if there be an appeal* 
and the Appellate Court bai also the power to extend 
the period Payment under protest may be sufficient * 
/jara or thika leases are generally at the crea 
tJOD, for a term exceeding one year The lessee 
or undeHessee remains in possession after the end 
of the term and the lessor or his legal representative 
accepts rent from the lessee or uuderlessee or other 
wise assents to the continuance of the lease * The 
tenancy thus becomes one from year to year, and is 
terminable by notice to quit • The notice may be 
waived on the part of th** person giving it by any act 
showing an intention to treat the lease as subsisting * 

A notice sufficient in law to determine the tenancy 
must however be given to one parly by the other, 
and must be duly served The Bengal Tcnanc) Kd 
contains provisions (or service of notices to quit on 
non occupancy raiyats^ and under rai)aU * but it has 
made no provision for service of notice for delerraina 
tlon of other kinds of tenancies terminable at the option 
of cither of the parties We are not, hoisovcr to under 
stand from this omission that notice to ijuit is unoeccs 
sary In other cases The Transfer of Property Act says 
- In the absence of contract or local usage to the 
contrary a lea^e of immovable property granted for 
purposes other than agncultural or manufaclunn^ shall 


jiD » Nuiytaaml 10 W R F 0 13 M R-u" ifi W R 

iji DaU » R*j t L R 9 C^> SS. 
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he deemed to be a len^e from month to month, termin- 
able, on llu put of either the lessor or the lessee by 
fifteen dva)s notice, i \j)iring with the < nd of a month 
of the tenancy Tlie* notiee most be given in writing 
b} the part) or his authnri/< <1 agent, and served 
generally as summons in a suit in a cuil court Proof 
of the posting of a letter eoni. lining tlu notiee has been 
eon-'idorcd sufiicient llu re biing a general presumption 
in favour of the cielivaryof h tli rs properly iddressed 
and posted, and tlu endorse m< nl on the covir, purport- 
ing to be In an olileer of llu post oflici to tlu e-ffect 
that the iddre-^s^ e relused to .lecepl tlu letter, h.is also 
b( on con-'idt red suflieu nt •'crviee If [icrsonal service 
cannot be had, the ilelivery or tuuler to a member 
of the fainilv or ■'irvant or authorized agent at his 
nsideiice, and noton the rlemned premises, has also 
be'cn considered sunitieiu 'I here may bi substituted 
service by the notice being afiixetl on a conspicuous 
part of tile property 

The \ct 1-,, however, silent as to what would Notice must 
be considered proper notiee, when by contract, ex- be proper 
press or implied, or bj loc,al usage, tlie tenancy is one 
from year to year It has been held in some cases, 
tluit the notice to quit is required to be reasonable 
only * The notice must, however, be to quit at the 
end of a year of the tenancy A notice to quit ah the 
middle of the year or at the end of any one but the 
last month of a year appears to me to be bad The 
notice, however, need not mention the particular day 
on which the tenant is required to quit The words 
— “ at the expiration of the current year's tenancy” — 


* Aft IV of 1882, Sec 106 

* Prosunno v Sheikh, I L R 3 Cal 696 , Ram v Netro, I L R 
4 Cal 339,Jubraj» Mackenzie, 5 C L R 231, Jagut v Rup, I L R 
9 Cal 48 , Radha v Rakhal, I L R 12 Cal 82 , Bidhu v Kefyut, 
I L R 12 Cal 93 , Kali v Golam, I L R 13 Cal 3 

’ Mahomed v Jadoo, 20 W R 401 
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are sufScicnt la aome of the Calcutta cases it has been 
held that it 13 not necessary that the notice should be 
to quit at the cud of a year of the tenancy if the uoticc 
IS otherwise reasonable ' But whatever the law might 
have been the Transfer of Property Act and the Bengal 
Tenancy Act have practically settled the question A 
notice to quit at the end of ten days terrainaling on 
the 25th Jaist » or within thirty days* from the date of 
service or the date of notice, is equally bad 

The notice to quit at the end of a year of the tenancy 
must be served in reasonable time * In alt cases six 
months time is tuffiaent unless there is a special con 
tract But a notice to quit must be served before the 
beginning of the agncuUural season or the season for 
makiof settlement with rai^ats If a year of the tenancy 
in Bengal ends in Choitra as it almost always does, the 
notice must be served at least in Faigooo What u a 
reasonable notice is a question of fact and should be de 
tertnined from the evidence and arcumslancea of each 
case * It was at one lime contended, and contended with 
success in the Calcutta High Court that the service of a 
notice to quit was not absolutely necessary to enlltio the 
landlord to maintain a suit for possession of the demised 
land, aud that the suit il»eif might be considered as a 
notice * But this view was not upheld by the Full Beocb 
of the Court which held that previous service of a rea 
sonable notice to quit was absolutely necessary to entitle 
the plaintiff to mnmlain a suit for possession against 

‘ Jipit f R«p, LUR 9C I 43j Rsdk* f RalLhAl. I L.B- iaC*t 
8a 1 Bldia » Ketywt { L R. la Cat 931 Kali t OoUm Aft f L R O 
Cat 3. 

• Ram * Nttro I L, R-sCaL 339. 

Jubiaj r Mackiailc 3C UR-ajl 

D*kra » Blood. 1 0 L R- iP B) asi Jsaoo» Bojv, ai W R.3**- 
Jatal • Rop, { L. R. 9 Cat 4S | RjJka » Rakfcat L I- R ii* 

at 8a. 

« }lc» » Rad b a. aj W R. 440* 
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the tenant,* and the Transfer of Projiert) Act hab ap- 
parently adopted the prtncJple ol tins docibion It 
seenia to nu’ that the b doit eoufbe* for the ) uidlord is 
to adopt the Cngl>''h rule / 1* , bi\ monlhb’ rule If there 
H an annual rent rcberved, the tenancy lb one from 
year to year and jb Jtot terminable e\cept .it the end 
of a year of the tcnanc) Thib rule of ItugUbh law is 
coiibonanl with justice and eipnty and eou'.ibtent with 
the principle laid down in section 106 of the Transfer 
of Property Act 

A notice in the alterintive form to ijuit or pay Form of 
'.additional rent is very common in this country In one 
jease-, Garth, C J , was of opinion that such a notice 
uas had, but the opinion of the Calcutta High Court, 
as also the practice of the country, arc against the view 
expressed by the learned Chief Justice ** No particular 
form of words is necessary in this country, — it is 
bufTicieiit if the notice is e’cplicit enough as to the 
meaning con\eyed 

The determination of a lease of immovable pro- Determma. 
perty also determines sub-leases and interests created 
by the lessee * As I have already said, the interest 
created by a lessee cannot be more estensive than 
his own interest, and as soon as the lease terminates, 
the landlord is entitled to have possession of the lease- 
hold property in the same condition as it was at the 
date of its letting But there is an e\ception in 
the case of a surrender of a lease, either express or 
implied The landlord ought not to bo allowed, to 
the prejudice of an underlessee or a mortgagee, to 
take advantage of a relinquishment, which, by law, he 

' Rajendro v Bassider, I L R. 2 Cal 146, overruling Hem v, 

Radha, 23 W R 440 ) Ram v Netro, I L R 4 Cal 339 But see Ram 
V Dina, I L R. 23 Cal 200 

® Rlohamaya v Nil, I L R. n Cal 533 

* Janoo V Bnjo, 22 W R 548 , Budun v Khettur, 24 W. R. 441 

* Act IV of 1882, Sec I IS 
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IS not bound to accept, and which can be valid only 
with the consent of parties ^ The landlord ought not 
also to take the same advantage as regards litnitation m 
suits to avoid encumbrances as he would be entitled to 
do on the determmatiOQ of the tenancy upon the terms 
of the onginal contract or by operation of law • To 
allow the lessor to take advantage over third persons 
by an action depending on the will of himself and 
his lessee, after such third persons haie acquired 
nghts either through acts or omissions of the lessee 
may give a premium to fraud * 

Forfeiture for a bre^:h of covenant unless it is 
brought about by fraud has the same effect os the 
determination of the lease by cfBux of time It 
annuls all uuderleases and charges created by the 
lessee,* 

The expiry of a lease does not entitle the lessor 
to put an end to nghts acquired by the lessee by 
purchase of subordinate rights In the lauds leased 
to him whether the purchases are made on voluo 
tary conveyances or on forced sales in execution of 
decrees, even If tfao tales are for arrears of rent 
We have already seen* that the doctrine of merger 
ought not to be applied in its entirety to the dealings 
of people in this country If a lessee for a term of 
years purchases a transferable subordinate right or a 
nght of occupancy on a sale in execution for arrears 
duo to him there Is no reason in the law as administered 
In this country or in equity, why he should lose the 
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benefit of the purchase and lose also the money which he 
IS legitimately entitled to have, and which, perhaps, he 
has himself paid to his own lessor. The interest of an 
tjaradar or farmer of rent is only temporary, while 
that of a proprietor or a permanent tenure-holder is 
such that the merger of a right of occupancy, under 
the provisions of section 22 of the Bengal Tenancy 
Act, cannot, in the great majority of cases, prejudi- 
cially affect his right. The section itself contemplates 
the case of a proprietor or a permanent tenure-holder, . 

and not that of an ijaradar or farmer of rents ^ 

But rights acquired by a lessee as such in the nature ^ight of oc. 
of increments to the demised premises pass to the 
lessor If a lessee for a term of years gets the renewal 
of a temporary lease from Government, in his own name, 
the landlord will be entitled to claim the right so ac- 
quired from Government as one acquired on his behalf 
The determination of a lease cannot affect any right 
- of occupancy acquired by the lessee before the creation 
of the lease The reported cases go further, and it has 
been held, that in the course of acquisition, a lease only 
keeps the right in abeyance ^ A person ought not 
to be made to lose a right for ever, simply because he 
acquires a superior right of a temporary character, and 
the landlord ought not to be allowed to take, from the 
creation of a lease, the advantage of extinguishing rights, 
which he would not otherwise be entitled to do 


‘ Mokoondy i; L G Crowdy, 17 W R 274 
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SERVICE TENURES 

In ancient soctetiea» payments even in gram in 
lieu of services rendered to the State or commuoitie#, 
were rare if not ejmte unknown ^signment of de * 
^ite pieces of land was the usual mode for rcquiUPg 
public officers — the village headman (man dat), the 
accountant (pat wan^, and other important functionar i^ 
In the villag es. The village watchman the cho^hdar 
has even nos% his land — land held in his familv for count 
less generations. The appropriation of land for the du 
charge of duties to the State was in fact, the normal 
condition of things m aimo»t all countnes, in the earlier 
stages of avilixatloD Military service was peculiaily 
within this rule 

The progress of time brought on necessary changes ^ 
The tendency m all offices to become hereditary and 
the hereditary possession of land for thu discharge of 
the same duties for generations bccimc the source of 
considerable inconvenience vnd the syilcm, of allotting 
land for services to the State became rarer and rarer 
Where hereditary employments and consequent pof>cs 
siOD of land had become inseparably connected the con 
version of service Into rent was found to bcadrvnUi>c 
ous both to the holders of the land and to the State Scr 
vice was commuted mto rent b) mutual consent, and what 
were onginally fccrvicC'tenurcs became revenue-paying 
or rent paying tenure* * Some service tenure* however, 
Ihavo exikted as such up to this day and the creation td 
|*ucb tenures even in modern day* In Indu at Icavt »• 
not very uncommon 





JAIGIUS.' 


245 


During the five hundred and hft>-four years of 
Mahomedau rule in India, all traces of land-holding for 
military purpose'^, by means of grants made by Hindu 
kfugs, must have bcLii obliterated, except in the border 
countries, where Mahomedan inllucnce was least felt, and 
where the necessity of protection from the ravages and 
attacks of wild and liilly tribes kept up the gliatw'als and 
tckaits in hereditary succession Semetic instinct was 

^ to hereditary possession of land for military 
and hereditary succession m public ofiiccs Mr 
Shore, afterw'ards Lord Teignmouth, after that careful and 
elaborate investigation which w'as so characteristic of 
that eminent Anglo-Indian statesman, said in his Minute 
dated the and ‘\pril 17S8 — In the Moghul Empire, 
there are no hereditary dignities The rank of the nobles 
jvas conferred by special appointment for life only, and 
j-evocable at pleasure, and it was estimated by the 
number of horse they were supposed to command This 
l^mmand was denominated inusnub, and a jaigir 
was an appendage_tpyt.’'^ These jat^irs or military 
fiefs, granted for the support of the dignity of the 
officers and the troops kept up by them, were few in 
Berigal proper, but they vyere numerous in Behar At 
the time of the Decennial Settlement many of these 
jaigirdars put forth claims to hereditary title ^ut such 
c laim s were against the constitution of the empire It 
- ^vas accordingly declared t hdX ja igu's were not heritable 


^nd permanent properties, i^nd that, upon the demis e 
^f their present possessors, they should revert t o the 
State This declaration was em bodied later on fn 
^[e^atlon XXXVTl of ^ 

But there is a class of service-tenures, partly military 
in character, which existed during the days of the Mo- 
ghul rule and which survived the revolution brought on 
by the battle of Plassey — I mean, the tenures granted for 
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police purposes The ongin of some of these tenures 
may be traced to the Hindu pcnod At the time of the 
grant of the Duvani by the Emperor Shah Alum, many 
of the tetnvndars were, vnthm their respective icmln 
danca entrusted with the rights and charged uitb'' 
the duties which properly belonged to the Sovereign 
They were bound to maintain peace and order and 
administer juatice and for these purposes they had 
to retain police forces and to employ judges or 
quails The police was under the control of Than 
nadars appointed by the lemmdars and lands wore 
generally appropriated for the maintenance of these 
officers 

In addition to the police forces thus Wept, there were 
in every village watchme^ for the protection of the per 
son and property of the villagers These iverc known 
as chemhdars, paths goraets &c ‘ These village 
watchmen also were remunerated by appropnaUoo of 
land, and it would seem that this practice had continued 
from time iramemonal In Bengal proper these laad^ 
arc known as cho^kidari chakeran lands, and have re 
ccDtIy been the subject of Icgulalion ■ 

There was a third and a supenor class of police 
officers, who protected the districts lying near the hills 
which were exposed to the ravages of the lawless tribes 
who inhabited them and who asserted a wild indcpen 
dence from the jungles wdUi which they abounded To 
prevent the incursions of these turbulent savages it 
was necessary to guard and watch the or the hill 
passes through which the marauders used to make their 
hostile descent on iHi? pfaceful inhabitants of the plaiiu^ 
The persons who were cmplojcd to protect the /Aa/r 
were known as Ghaivait and the lands held bj them 
were known xs Ghai'asU lanJt The whit»aU trnurrs 


Ukxr TtlUH VstiK PoU, t‘a»iun Cof»a- 
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play an important part in the history of litigation in 
Bengal In some of the districts, specially in the Chota 
Nagpur Division, these ghatwals are known as Tekaits ^ 
The chakeran or service la nds, he ld fo r purposes other 
|;han military or police, are small in extent an^jmt 
of much import ance These are lands held in the 
so-called village communities, by watchmen and others, 
pr else lands held under private individuals and fami- 
lies for the performance of services, generally relat- 
ing tOzreUgious worship Commutation of service into 
rent has, of late, been very common in the latter class 
of lands, and, perhaps, in the course of a few years, we 
shall cease to hear of lands held for the performance 
of services to individuals or families or even deities 
In Bengal proper, lands held by officers, except the 
watchmen in the villages, can now hardly be said to 
be chakeran lands, for village communities as cor- 
porations have admittedly ceased to exist And with 
'their decay and dismemberment, and the want of re- 
jcognition of their legal existence by the State, the 
power of enforcing services, from the holders of service 
lands, passed away, and is no longer enforceable 
The descendants of the original holders now possess 
^hese lands without payment of rent or performance 
of service, and, in most instances, the zemindar 
or the person who represents him in the collection 
of rents, is capable of enforcing only occasional 
service The clwwktdar alone, having to perform a 
^duty, which is necessary for the preservation of life 
and property, and which is enforced by the Government 
itself, has survive d the ravage s of tim e. 

The few years that followed the Battle of Plassey, 
the years of the double government and the uninformed 
government of the civil officers of the East India Com- 


' Raja Lelanund Sing Bahadoor v The Government of Bengal, 6 
M. I A. loi 
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pany, have been counted as the most miserable penod m 
the history of the British rule id Indio. In this transi 
tion stage the state of these Provinces was most 
deplorable. Famine with its attendant evils murder 
and rapine, cast a gloom over the whole country 
The Mahomedan oawab was weak, and his police 
administration was weaker than ever The position 
of the xemmdars was uncertain They had no m 
ducement to improve the condition of the people, and 
were busy with schemes for self preservation The 
freebooters and dacoiU became the scourge of the 
country, whom even the strong hand of Warren Hastings 
could not sufficiently repress When hlarquis Com 
* wallu determined to assess land revenue for a penod of 
ten years In the first instance with a view to the same 
being made ultimately permanent, and to convert the 
xemmdars into land owners it was proposed to make the 
landholders responsible for the peace of these dlstncts, 
as they had been under the Mahomedan government 
Regulation LX\ll of 1791 declared tho zemindars res 
ponsible for tho peace of the country and the tkanna 
dars and the chovkidisri were allowed to remain un Icr 
their control But within the course of a year the Co^ 
vernment found that the thannadart and other police 
officers appointed by the zemindars were very ineffi 
cicnt, and incompetent to repress thug* and dacoits 
and it had to appoint lU own ofBcert* to assist 
m Uccpiag peace and order This was extremely in 
- convenient and 10 ^1791 Reflations \L1\ ag d L were 
promulgated, by which the police csUbllshmcnl* main 
lamed by landholders were suppressed and the Goto 
menl took upon lUclf exclusively the duty of prcxnrm^ 
peace and preventing crime by means of a police foice 
ol its own As a necessary coiucqucDce, the Co>eratatol 
JeeUred lU intention of resuming all police lands and 
Jiscontinuiog any allowances to zemindar* /or the cs 
peases of the poluc csUblishment. Rcfc,ulatioo \U\ 
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of 1792 made provision for the appointment by Govern- 
ment of police forces^ in different stations throughout 
the Provinces, each under the charge of a Daroga or 
Superintendent, the Magistrate of the district having 
the direct control over them. The village chovvkidars 
or watchmen were declared to be subject to the control 
of the darogas, and they had to apprehend and send 
offenders, as well as to bring informations to the 
darogas and not to the zemindars 

Regulation L of 1792 made provisions for the levying Regulation L 
of a police tax, and for obtaining information as 
the nature of allowances made to the zemindars and of 


the lands held by them for maintaining thannadars and 
other police officers, and the Magistrates of districts were 
required to report on these matters The Regulation 
and the circulars issued under it referred only to thanna- 
dars and superior police officers, and not to chowkidars 
or village watchmen ^ 

The enquiries directed to be made by Regulation L 
of 1793 were not completed, when the Decennial Settle- 
ment was declared to be permanent In the amended 
Code of the Regulations of 1793, provision had, therefore, 
to be made for the resumption and assessment of thanna- 


dari lands Regulation I of 1793, Section 8, clause 4 
gnacted that the pimma declared permanent was exclu - 
sive of, and unconnected with, the lands.or-alLQwances fo r 
j ceeping up thaniias or police establishments.-and that th e 
Qovernor-General in Council had the power to resume the 
^ole or any part of such allowances or lands according 
gs he thought prope r The clause further declared that 
the allowances or the produce of the lands, which might 
be resumed, would be applied exclusively to the defrayal 
of the expense of the police The amount that was to be 
thus collected was not to be added to the permanent 
'jummciy but was to be assessed and collected separately 


Regulation I 
of 1793 1 Sec 
8, cl 4 
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The amounts thus separately collected were known in 
Bengal as poltce jumina orsiraplj police (hough they arc 
collected in the same way as land revenue 

Regulation XXII of J793 re enacted, with alterations 
^ond amendments the Police Regulations of 1792 where 
by the Government had discharged the landholders from 
the supenntendence of the police establishment Regula 
tion Will of 1793 re enacted the provisions oi Rcgula 
tion L of 179a Provision was made in this Regula 
tion for the assessment and collection of 1 police tax 
by the Collectors of land revenue, and section 36 of the 
Regulation provided — The Collectors arc to report all 
allowances that may have been made to the proprietors 
of land for keeping up poltce establishmeats cither b> 
deductions from their jumma, or by permitting them to 
appropriate the produce of lands for that purpose or in 
an) other mode which may not have been already rc 
sumed with their opinion how far the whole or any por 
tion of such allowances can with equity be resunfed m 
consequence of the proprietors of land being exonerated 
from the charge of keeping the peace as declared In Reg 
uUtion XXll of 1793 This Regulation was repealed 
by Regulation VI of 1797 as any further provisions with 
respect to thannadari lands were considered to be un 
necessary The thannaJart lands were by this time con 
' verted into revenue paying estates or were amalgamated 
.vllh estates wilhm which they hy tin. additional roTcnuc 
:alled Police lax having been imposed as additional 
burden upon them Though some of ihc^c lands were 
formed into estates, buhbcqurnt cxpcnencc has shewn 
that they have been so intermixed with the lands of parent 
estates that they are almost Incapable of idenlifitalion 
The next class of police lanJ» were lho»c jp 
Vpropriated for the maintenance and support of vTUa^jC 
Ichowkidars Previous to the passiUt. of Kcaofa 
tloos \L1\ and L of 1792 the lemlndar# hav»n,» 
the duly of raainlaining peace and order had to apjv<'iot 
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not only the thannadars, but also a large number of 
other officers under the names of chowkidars^ ptkes, 
pasbans and goraets, for the maintenance of order 
in particular villages, for the protection of them- 
selves and their properties, and also for collecting 
rents and enforcing services personal to themselves 
jThe village functionaries, including the chowkidar, be- 
icame, to a certain extent, the servants of the zemin- 
dars, and, though the services of the other village 
functionaries ceased in course of time, those of the 
chowkidars could not be dispensed with The two 
j dasses of chowkidar s, those appointed by the ze 
mindar himself and to whom he e'ranted chakeran lands'' 

I I --I- - r-r --i-l-n- I -i' “ O — “ . .r-T 

i for service, and those who held lands for_g^ jieratioas-^3 
j village watchmen, beca me almost undistinguishable i n 
^characte r Th^y agreed m this, that they had lands 
known as chakeran lands, that they acted under the orders 
of the same cjass of masters, and that they were per- 
forming the same sort of duties, but they_ differed 
materially in origin Regulation I of 1793 (section 
8, cl 4), and the previous Regulations passed before 
that year did not distinctly refer to chowkidars or 
village watchmen Section 41 of Regulation VlII of 
1793 enacted — “ Tlie chakeran lands, or lands held by 
public officers and private servants in lieu of wages, are 
also not meant to be included in the exception contained 
in section 36 The whole of these lands, in each prov- 
ince, are to be annexed to the malguzari lands, 
and declared responsible for the public revenue assess- 
ed on the zemindanes, independent taluqs, or other 
estates in which they are included, in common with 
all other malguzari lands therein ” Section 36 of the 
Regulation excepted only lakhiraj lands, though thanna- 
dart lands were also excluded from settlement. 

While the gov ernment made over absolutely , to the Regulation 
landholders, its sup posed proprietary right, m all lands 
lying with in the .ambit._of__. an estate, excer p ting only 



SERVICE TENURES 


as* 


thannadan and lakhiraj lands, an d incl uded chakcran 
lands m the aasessmeot of land fl’® question 

neceasanly arose, and arose very shortly after the 
Settlement, as to whether the lands held b) village 
chowkidars were so included within the estate, as 
to make them the setv’anU of the zemindar, re 
movable at hts pleasure, or whether these chowkidars 
should be under the direct control of the Government and 
the superior police officers The distinction between 

I cbakeran lands held by public officers and those held by 
private servants in lieu of wages was easily lost sight 
of The Government having Uken the rcsponsibilit) 
of the police admtoistraUon of the country was, to a 
certain extent entitled to have supennlendence o\er 
village chowkidars and rules were passed from time 
to time for enforcing strict control over them Regula 
tion XX of 1817 which repealed ail the prevnous Police 
ReguiaUons enacted-*-' Darogas of police should pre* 
serve and keep at the police stations (tliannas) a 
complete register of village watchmen, employed withm 
the limits of the aulhonl) of the said daro^^as 
and these watchmen were declared subject to their 
orders The Regulation further enacted— Upon the 
death or removal of any of the watchmen, the land 
holders and other persons to whom the right of nomi 
nation to such vacancies shall belong shall »cod the 
names of the persons whom the) may appoint to the 
daroga of the jurisdiction that they may be regirtcred 
by him as above directed * 

Xiu*n Babu Joy Kissen ^fookhc^Jee a zt 

zUtLnjtt T mindar of Utterpara in the Di>trici of Iiu>,hly railed 
with reference to a piece of land \x\putm Goviodapar 

in the Dulricl of Burdwan an important que tion a-v la 
the relative rights of the Slate ond the EcmlnJar »‘th 
respect to chowktdari Undi, It was coniendcJ oohti 


fUf >iX cf tfi7 Sm it 
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behalf, at, he had recently purchased the taluq at a sale 
under Regulation VIII of iSrg, that the land held by the 
chowkidar wat> for performance of services personal to 
the zemindar, and that the chowkidar was removable at 
his pleasure The Collector of the District, on behalf 
of the Government, contended, on the other hand, that 
the land was reserved for the performance of 

police orchowkidari dutie-^, and that the zemindar had no 
power to interfere wnth the possession of the land, as long 
as the policemen carried out their various duties The 
Collector further contended that chowkidars were not 
bound to attend to duties personal to the zemindar. Lord 
Kingsdown, in delivering the judgment of the Judicial 
Committee, said, “ We can find nothing in these Regula- 
tions (referring to Regulation XX of 1817 and the previ- 
ous Regulations) which takes from the zemindar the 
right of nomination of these officers, or which deprives 
him of the pow'er of himself removing them and ap 
pointing other fit persons in their stead, and nothing 
which deprives him of the right of requiring from the 
chowkidar such services, as he was bound by law or 
usage to render to the zemindar It might well hap- 
pen that, either by long usage or by the original con- 
tract, when the lands were granted, the village watch- 
man might become liable, in addition to his police duties, 
to the performance of other services personal to the 
zemindar, as the collection of his revenue and the 
like Indeed, the rules laid down for the Decennial 
Settlement appear to us to recognise the interests both 
of the zemindars and the public in lands of this des- 
cription. They were not to be included in the malgu- 
zan lands for the purpose of increasing the jumma, 
because the zemindars had not the full benefit of them , 
but they were to be included in the malguzari lands for 
the purpose of securing the assessment, because in the 
event of a sale upon default of payment of the assess- 
ment, it would be important that they should be trans- 
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ferred to the purchasers under the Government, with 
whom the appointment of the person whose doty 
would in part be to attend to public intcresU would 
vest * The lands in suit were not held as tAanna 
dan lands, in the strict sense of the term but as cho'xkt 
dart lands appropriated to the maintenance of an officer 
whose duty it was to act as village watchman It was 
further held that the chowkidars in the dislnct of 
Burdwan had always been accustomed to perform sefvicc/ 
personal to the lemindars as well as to the Police 
Tbcir Lordships of the Judicial Committee accordmgl) 
held, that the lands in question were at the lime of 
the Decennial Settlement appropriated and still arc 
liable to the mamteoance of such an officer and that the 
taluqdar has no right to take possession of them for 
his own purposes and hold them discharged of the 
obligation to which they were subject The decree 
passed by Her Majesty declared that the lands lo 
question were to be considered as appropriated to the 
maintenance of a cbowkidar or village watchman and 
that the right of appointing such an officer belonged to 
the taluqdar and that such officer was liable to the 
performance of such services to the taluqdar a* bj 
usage in the letnindarl of Burdwan chowkidars ha'c 
been accuiilomed to render to the zemindar 

The case of ypy Kisheu Xfooierjee the Ci»/ 

lector of East Burljan' estibluhcd the following pro- 
positions and »et at rest the di putes arising out ol a 
confusion bflwrcn the ancient chowkidarl chakeran lands 
and lands granted by the zemindars for the perfof 
raance of private duties In each case it i* now a qur*« 
lion of fact to be decided from the evidence of uuge 
as to whether the cbowkidar is hound to render to tt e 
leromdar services other than what arc •irictly thjytr 
dart If the person in occupitioo of chowki Ian l^nd to 
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a village has been accustomed to perform private 
duties, in addition to his chowkidari duties, he must 
continue to do so, as if, in the words of section 
41 of Regulation VIII of^ JC793 j the chakeran lands" 
are lands held by a private servant performing both 
public and private duties The Government, how- 
ever, was always unwilling to allow the zemindars 
the right of enforcing private services from the 
chowkidars, and in many districts, it has been held 
that such private duties to the zemindars are not per- 
formable by village watchmen But whether the service 
was strictly police or not, the power of appointment, in 
cases of vacancy from death, and of removal for negli- 
gence and misconduct or for inability to perform 
chowkidari duties of a chowkidar, was always with the 
landholder The zemindar had no right to take possessiofi 
of the chowkidari lands and hold them discharged from 
the obligation of maintain ing chowkidars As regards 
strictly police duties, the chowkidar was under the 
superintendence of the higher police officers and the 
Magistrates of the districts, and m cases of misconduct, 
such police officers might require the landholder to 
nominate other chowkidars 

Chowkidari lands were heritable, only in this 
sense, that if the son or other heir of the chowkidar 
was competent to perform the duties his predecessor 
had been used to do, he was always elected, but it 
IS difficult to say whether the zemindar was bound 
|to elect him It would seem, however, from analogy 
to the case of ghatwalb, that the succession was 
I'hereditary, if the heir was competent to perform the 
duties attached to the lands The lands, however, 
.were inalienable and impartible, and the acts of one 
^chowkidar with reference to them would not bind 
his successor They were not saleable in execution 
of decrees Non-performance of service, or refusal to 
^erve, worked forfeiture 
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AdVl o( The decision of the Pnvy Council m Joy hjskcH 

the ^ooktrjet y The Colleciar of East Burd^an was fol 
Aa*. lowed, within six years by the passing of Bengal Act VI 

of 1870 and the amcDding Act I of 1871 The police 
administration in most distncU in Bengal required 
strict control and vigilant supervision over Milage 
watchmen, and the interference of landholders was a fre 
qnent source of trouble and consequent maladniinli 
tratiori The Village Chowkidari Act of 1870, * after 
making provisions for the appointment of puncha)etJ, 
enacted — ‘ All chowktdan chakeran lands assigned 
for the benefit of any village m which a punebayet 
shall be appointed shall be txansferred to the zemindar 
of the estate or tenure in which such lands may bo 
situated ’ • The assessment was to be fixed at one half 
of the annual value of the land and the Colluclor of the 
distnet was, after the approval of the asicsiracot, to 
transfer such (and to the zemindar, subject to the 
assessment as a permanent charge ' The assessed 
amount is realuable under the provisions of the bale 
laws* and is subject to the same rules os respect 
the avoidance of encumbrances The amount thus 
assessed becomes a part ol the police fund of the 
locality the land itself ceasing to bx. eAojJhJun land 
The appointment and dismissal of chowkidars rest 
under the Act with the puochayct, subject to the 
sanction of the Magi tratc of the district * Section 
57 of the Act declared— Tlut tho right to the per 
formance of any services to anj person b) the oc 
cupicr of choisUidari lands transferred to an) zcmln 
dar shall irholl) cease and dctcrmiae The Ut 
has been further amended by Act* V of i8jt 
and 1893 

Aa VI (dt ) <4 iS'o /f J htc 4 S 

Aaxi 55. .• 4 Aavii(ur>oii*i'-* 

» Aa VI i ac ) 6/ i»-<h s*e, ^ 
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Questions as to whether any and what lands are 
cho^ckidari chakcmn lands occasionally cause diffi- 
culties and disputes The Village Chowkidan Act of 
1870 made provisions for the appointment of a Commis- 
sion in any district or part of a district for the deter- 
mination of such lands, and every order of the Commis- 
sioners, made under the provisions of section 61 of the 
Act, was declared to be final and conclusive, respecting 
all matters which the Act authorized the Commission to 
determine ‘ The words, “ final and conclusive,” in sec- 
tion 61 of the Act, are used m their ordinary and literal 
sense, and where a Commission has been appointed 
under section 58 of the Act for the purpose therein men- 
tioned, and the Commissioners have ascertained and 
determined that ceitain lands are chowkidan chakeran 
lands, their decision, in the absence of fraud or non-com- 
pliance by the Commissioners with the provisions of 
the Act, IS conclusive evidence in any subsequent civil 
suit, that the lands are what they have found to be ^ 
The Village Chowkidan Act of 1870 has not been 
extended to all villages in the Bengal Provinces, and 
section 21 of Regulation XX of 1817 is still in force in 
the villages to which the Act has not been extended ® 
The services, which the ghatwals were required to 
perform, have, under the strong hand of British adminis- 
tration, ceased to be of much importance In many dis- 
tricts, they may be dispensed with , in others, the emolu- 
ments of the ghatwals are, at the present day, dispropor- 
tionately high. The Government on the one hand, and 
the zemindar on the other, churned to take advan 
tage of the want of necessity of further retaining their 
services, while the ghatwals themselves claimed to have 
hereditary title to hold the ghatwah lands, whether their 
services were required or not. This triangular contest 
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' A£t VI B C of 1870, Secs 58, 60 and 61 
* Noboknsta n The Secretary, I L R n Cal 632 
’ Aft I (B C ) of 1871, Sec I 
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was, a few years ago, a source of coubUnt Iitjgalion 
The Baaiajh Raj, a» owning tbc large estate known as 
KbaraUpore in Bbagulpore was tempted or compelled to 
enter the law coarU as a hUgant rather too coostanll) , 
and you will find in the Law Reports a good many con 
ilictmg judgments of the highest court sometimes of 
different judges, and sometimes pf the same judges in 
review But the faw as to tbc rights of the parties has, 
at last, been settled partly by the Privy Council, and m 
some instances, by the good sense of the contendiog 
parties, by amicable sctlfement Tbe study 0/ this branch 
of the law is still howeter, one of great importance 

Ihe ghaiwalt tenures, with which the legal profes 
Bion in Ibis country is most familiar, arc those of Bir 
bhoom Bisaenpore and Bbagulpore But almost all the 
hilly dislncUi m the west of Bengal ha%c pclKc-ursitc 
tenures which go by that name In tbe district 0! 
Burdwan, there were gbalwals, whose nominal doiy was 
to protect the hill passesand travellers borne of these 
though they go by the name of ghatw'aJs, hold their lamU 
rent free somo pay a quit rent to Government known 
as panchaki while others pay a similar quit rent to the 
semindaa These latter tenures are sometimes tailed 
panehaki tenures 

In Chotanagpore, tbc gbalwali tenures ore much 
of the same nature as ghalwali jaigirs in iho di» 
tncts of Blrbhoora and BhaguJporc where the Govern 
meat u intcrcvtcd in the performance of police dutw* 
by the j^hatwols 

fa Hazanbag there were lhlrty*clghl gbatwali 
tenures* and each of these tenures was held by a brad 
ghatwal called Ttiitc/ They were «roi indcpeodeot 
but paid a small annual sum as renU Of t! «• c thuiy 
eight twenty six have since 1780 become uiukuruM 

II I I V ualc*l Accv40t wl > 
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tenure-holders Ten others also subsequently obtained 
mukurran leases These tikaets have now no services 
to perform, but are merely holders of permanent tenures 
The remaining two tenures were confiscated 

In the district of Lohardagga, the ghatwals-.hold under 
the zemindar of Chotanagpur, and the Government has 
nothing whatever to do with them Many of these ghat- 
wals are holders of hereditary ghatwali lands It 
appears that the zemindar has the right of resuming 
these lands, if the ghatwals do not perform the services 
required of them 

A holder of a ghatwah service tenure, in Manbhoom, 
subject to the payment of quit-rent to the zemindar, died, 
leaving his rent for the last three years unpaid The 
zemindar was held not entitled to sue his son and suc- 
cessor in the tenure for such arrears, as it was a service- 
tenure, which could not be made liable for the debts of 
the person, who had ceased to hold the same ’ Th e dis- 
j^is^l^ of a ghatwal carries with it the forfeiture of his, 
ten^ure’^ The dismissal itself is an executive act of the 
Government, and the civil courts cannot direct that he 
should be reinstated. 

In the district of Monghyr, the ghatwahs were origin- 
ally revenue-free service-tenures granted to petty hill 
chieftains, and the holders thereof were required to 
prevent the inroads of hillmen of Ramghurh and 
Western Santalia These tenures are now found chiefly 
in Perganah Chakai The tenure-holders now pay re- 
venue after resumption, though thev still go by the'name 
of ghatwals and tikaets In Tekaet Doorgapershad Sing 
V Tekaetnee Doorga Kooereep which was a case of 
orte of these tikaets of Perganah Chakai, the dispute 
was as to kulachar, and the mam question was 

' Rajah v Bukro, 10 W R 255, (Raja v Madhab, i B L R , A C , 
195 ) 

* The Secretary v Poran, I L R 5 Cal 740 

® 20 W R 154 
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whether females could succeed the tenure having 
originally been ghatwali Pontifcx J in deli\cring 
the judgment of the High Court at Calcutta said — “ It 
would be difGcult to hold that a ghat\>ali estate must 
be held by a maW to the exclusion ol 
femalea *’ Bat the property in dispute m that case 
had long ceased to be a true ghalwah tenure. It was 
an ordinary revenue paying estate and the descent wa* 
regulated by the ordinary law of inheritance, and the 
plaintiffs suit against the female heir of the hvt male 
owner \%*as accordingly dismissed ' 

The ghatoalt tenure* of BanLura were originally 
jaigirs granted by the Raj of Bisscnporc which was 
at one time an independent Hindu pnncipalily It 
IS said that the Raj came into existence more than 
elcNCQ hundred years ago The conditions on which 
the ghatwah lands were held under the Rij were 
that the mountain passe* should be protected and 
the roads kept open for travellers Some of the«e 
ghotwols paid no rent, and other* paid a small 
quit rent called panchaki Originally there were forty 
three rent paying service tenures the rent being pay 
able to the Rajaof Busenpore In iSoa, these ghatwali 
tenures were separated from the xemlndan and the 
ghatwal* Were placed Immediately under the English 
officer in charge of the distncL The ghatwal* were 
placed under direct GovcrorocDt supervi ion and tbo 
mchals were entered In tlie District register of cs 
late*. These ghalwali tenures arc neither transfer 
bblc nor heritable* as similar (enures in Ohagul 
pore and Oirbboom are But the male heir* of the 
ghatwolsaro appointed to succeed to their posts unless 
there arc very strong objections to the contrary 'Tbtf 

13 W R. 10. S«« sI*o 30 W R. 134. v i b R* 

4 C»L 193. I- R. i b A. M> 

* HuUr • ‘tisi Mlot Atcossi «J U^SfiL 
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heir Usually gets a new sannad of office, 1 and if he is 
a minor, a servant or his guardian officiates for 
him, until he comes of age Although the ghatwali 
lands are not alienable by right, the ghatwals contrive 
to encumber them by deeds of all descriptions, short 
of out-and-out sales They mortgage them and grant 
mukurrari and mourusi leases, but inasmuch as a 
ghatwali tenure endures, only so long as the ghatwal 
personally discharges his functions, such encumbrances 
are easily avoidable, and are the source of much oppres- 
sion and fraud In Harrington’s Analysis, published 
shortly after the promulgation of the Regulation about 
the Birbhoom ghatwals, the Bissenpur ghatwali tenures 
are described to be small, specific portions of land, in 
different villages, assigned for the maintenance of the 
ghatwals and their subordinate officers, such as pikes 
and chowktdars The distinction between these ghat^ 
wait tenures and the common chowkidan chakerans 
IS thus expressed — first that these tenures being 
expressly granted for purposes of police, at a low 
assessment, which has been allowed for, in adjusting 
the revenue payable by landholders to Government 
at the formation of the Permanent Settlement, 
the land is not liable to resumption, nor the assessment 
liable to be raised beyond the established rate, at 
the discretion of the landholders and secondly that 
although the grant is not expressly hereditary, and 
the ghatwal is removable from his office, and the 
lands attached to it liable to be taken away for mis- 
conduct, it is the general usage on the death of a 
s^ghatwal, who has faithfully executed the trust com- 
mitted to him, to appoint his son, if competent, or 
some other fit person in his family to succeed to. the 
office.” 2 

* Hunter’s Statistical Account of Bengal, Bankura 

® Harrington’s Analysis, 111-511 Erskine ® Dwarka, 8 W R. 232 , 
Farquharson n Government, 8 B L R , P 0 , 504, sc , r4 M I A 259 
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gkatw^It tenares of Surhut and Deoghur, called 
m Bengal Rcgublioo X\IX of 18*4 gkalwalts tn the 
semindari of Birhhooni have their mam mcidcntu 
defined by that Regulation Perganah Surhut liea 
m the north weslero part of the Birbhoom Dutnet and 
Oeogbur is now a part of (be Sonthal Pergaoabs These 
ghatvalis consist of entire villages and some of them 
contain extensive tracts of land The preamble to Reg 
ulationXXIX of 1814 passed for the settlement of these 
gbatwali mehals states — * E\ery ground e:^isU to believe 
that according to the former usages and constitution of 
the country, this class of persons are entitled to bold their 
lands, generation after generation m perpetuity, subject 
nevertheless to the payment of a fixed rent to the zemm 
dar of Birbhoom and to the perfonnance of certain duties 
for the maintenance of the public peace and support of 
the police " The rent payable b) the ghatvah to tlic 
zemindar of Birbhoom is made payable directly to a 
Government officer and the amount is credited to the 
revenue accmint of the aemtndari ' The mehals are 
saleable for arrears of rent* Out the most Important 
proMsinn in the Regulation is that contained m section 
a— The ghaluals and their descendants In perpetuity 
shall be maintained in possession of the lands so 
long as they shall respectively pay the revenuo assessed 
upon them and tHe> shall not be liable to any cahance 
mciit uf rent o lonj, av thc> »luM punctually disch«ri,c 
the same and fulfil the other obligations of ihclr tenures 
Though numiiiatly included in the Birbhoom estate they 
have no connection with (be zemindar the Guvrrntneot 
being the sole director fhe ghatwali land* arc not 
partible and not divisible into smalt portions amon^*^ 
the heirs of the ghatwaU as the very end for nhicb the 
grants were made would be defeated by the lands being 
(nttcred away into small portions The tenure usually 

' XMXtJ J'V. 4 - • XXIX iSir i- 

ItiuUtv ] diMl. lUf 1C9, i;i 
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debcends to the eldest son^, and though the estates of 
these ghatwals are estates of inheritance according to the 
terms of the Regulation, no ghatwal has the power of 
alienation, norare^ the lands attachable in execution of 
cl decree for personal debts The holder of a ghatvvali 
tenure is entitled to the whole income of the estate, and 
its rents are not liable, in the hands of the heir in 
possession, to attachment for the debts of his ancestor 
or of the deceased holder " A ghatwal has not ordi- 
narily the power ^ to grant a lease of the whole or any 
portion of his ghatwali tenure in perpetuity He cannot 
create any encumbrance, so as to bind his successor ^ 
The power to grant leases by holders of ghatwali 
lands m the district ot Birbhoom, for terms extending 
beyond the term of their own possession, is, however, 
exercisable under certain restrictions contained in Act 
V of 1859 The development of the mineral resources 
of the country, discovered only a few years before, 
the clearance of jungles, and the erection of dwelling 
houses and manufactories, required that leases for long 
periods should be granted, and that the Government 
should be able to give good title to the grantees It was, 
accordingly, enacted that the ghatwals should have the 
power of granting leases for any period, provided how- 
ever, the Commissioner of the Division approved of the 
grants and certified the approval by an endorsement on 
the leases, with his own signature ® If the ghatwali lands 
are under the superintendence of the Court of Wards, 
the Court of Wards or the Commissioner of the Division 


‘ Bally V Ganei, I L R 9 Cal 388 , Kustoora v Benoderam, 4 
W R Misc 5 

* Binode v Deputy, 6 W R 139 The same case in review 7 W R 
178 Rajan Madhab, 1 B L R 195 , Grant v, Bangsi, 6 B L R, 652 
^ Runglnl V Deputy, Marsh 117, Santak 7; Vakut, S D A 1853, 
p 9000, Deputy 7; Runglal, W R Sp Vol 135 
' Grant v Bangsi, 6 B L R 652 
^ Aft V of 1859, Sec I 
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has the power to grant such leasts This Act has finally 
settled all questions about the nght of alienation and 
creation of encumbrances and under tenures by the 
Birbhoom ghatwals The grants made to persons who 
have of late erected buildings m and near Deoghur are 
valid, being under the provisions of Act V of 1859, and 
approved by the CommissvontT of the Division Leases, 
not for the special purposes mentioned in the Act, arc 
now no more valid than they were before the passing of 
the Act 

The ghatwali tenures in Mchal Kharakpore in 
Bhagulpore, bai e a history of their oh n The tenures in 
Birbhoom and Baakuracame under the direct supccmlcti 
dcnce of the Government in the early part of theBnluh 
rule and the Government compelled the tenure-hoider^ to 
perform the police duties which the> had been performing 
from ancient times But the Gorertnenl did not hnd ii 
necessary to exact these serMces from the Kharakporo 
gbatvsals for a good many years Their duties had fallen 
into abe)aace and the Government acccurdmgly, 
determined in the >car 1836 to »ub)ect the ghatwah 
lands to resumption proceedings under R( gulations )l 
of 1819 and U 1 of 1838 This was the beginning of 
a senes of caacs In Raja f \lanunJ Sta^^BakaJj^ 
V Thf Goverameni of Btn^al' Ihcir Lordships of 
the Judicial CoromiUcc after reviewing the whole law 
with reference to thann4dari land» and other police 
service lands say ^ They (the ghatwali tenure*) vvcrc 
held by a tenure created long before the Ea*l India Com 
pany acquired any dorninion over the countr) and though 
the nature and extent of the ri^^ht of the ghatwal* in the 
ghalwab \i\la>»c* may be doubtful and probably difftrc 1 
in diflcrcnt di trict* tficre cl«‘ai[> was »ame ancient law 
or usage by which IhocUn ! were appropriated to reward 
the service* of the ghatwal* service* which although they 


6 M L A. i«i 



GHA 1 \V\LI ILNUKLS 


265 


would include the performance of duties of police, were 
quite as much m their origin, of a military, as of a civil 
character, and would require the appointment of a very 
different class of persons from ordinary police officers 
We find accordingly that the office of ghatwal in this 
zemindan was frequently held by persons of high rank 
Lands of this description could not properly be consider- 
ed as lands of which the zemindars had been, before 
the year 1792, permitted by the government to ap- 
propriate the produce to the maintenance of Thanah 
or police establishments ” Their Lordships accordingly 
held, after reviewing the facts of the particular case, that 
the ghatwali lands of Kharakpore were a part of the 
^mihdari of Kharakpore and were included within the 
^ttlement'of that Zemindan. The claim of the Gov- 
eTnlnent to resume these lands was dismissed. The Gov 
ernment, however, was entitled to enforce police duties, 
though it had not done so for many years, and though 
the performance of these services was no longer^ neces-" 
sary After the decision of the Privy Council in 1855, 
the Government entered into an arrangement with 
Raja Lilanand Sing The ghatwals were absolved from 
the performance of the services required of them, as in 
fact such services were unnecessary, and the Government 
accepted from the Raja the sum of Rs 10,000 in Ueit 
of these services The retirement of the Government 
from the field of litigation limited the contest to the 
grounds of dispute between the Raja and the ghatwals 
In the course of litigation between the zemindar 
and the ghatwali tenure-holders of Bhagulpore, it was, 
at one time, gravely doubted whether these ghatwalis 
were ordinarily descendible in the regular line of succes 
Sion. The late Sudder CourP was inclined to hold that 
they were not, though the Birbhoom ghatwalis were so, 
and were declared so to be by the Legislature. It was 


' S D A for 1859, p 1812 
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also thought that the lemindar had the nght to resume 
the lands, N\heae\er the scmces were not requited* In 
1857 the Sudder Court stated, When the service 
ceases or is no longer required to be performed, the 
title of the ghatwals ceases also, and the xemlndar has 
the right to resume possession of them’ In 1866 a 
Division Bench of the High Court at Calcutta* expressed 
the same opinion, saying that notwithstanding posses 
Sion for a long penod and payment of quit rent, a 
ghatiral not holding under a sanad conve>ing a here 
ditary indefeasible nght would not be entitled to retain 
possession after the pcrform'ince of the duties imposed 
upon him was no longer required as he had been allowed 
to en]oy the prohts of Uic land in Ucu of wages onl} 
The tenures it was said lapsed when the services wen. 
no longer required and could not be rendered But 
in a previous case another Division Dench of that 
Court bad taken a different view, the learned Judges 
being of opinion that the ghatwals of Kharakporc held a 
perpetual hereditary tenure ata fixed jumma pa>ahlcin 
money and service and could not be evicted by the 
zemindar except for misconduct * 

The question came before a bull Bench of the High 
Court at Calcutta in KoohJetp Naram Siu^h v MjhaJfi} 
Stngh and others ’ and the learned Chief Ju^tlccp'STr 
Barnes Peacock in an elaborate judgment, which was 
affirmed by the Pnvy Council * di>cu>icd fully the 
law as regards service tenures of the ebaraettr of the 
ancient ghalwabs which had as held b) the PriV) 
Counal ID the case to which! have airca 1 ) referred 
existed from before the Decennial beUUmcnl Dich: 
tenures were held to be hereditary from luoi, pu^ie»iun, 

V S. S tc >r tUj (bf 

B b tt, sj 

M I * r Uajtb } K xw 4 II L- tl I Jj. 

6 W JL U L. H. b ? \ I i_> 
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from their descent from ancestor to heir without objec- 
tion for several generations, and from the recognition 
on the part of the legislature of the hereditary nature 
of similar tenures in Birbhoom, notwithstanding that 
the sanads did not contain words of inheritance The 
Full Bench case and the judgment of tlie Judicial Com- 
mittee^ above referred to, further decided that the zemin- 
dar was incompetent to resume the lands at his 
option and put an end to the ghatwalis Neither had 
the zemindar the power to put an end to the tenures 
on the ground that the services were no longer required, 
The learned Chief Justice is reported to have said — 

" Some cases were cited to show that, even assuming 
these lands to be subject to a ghatwali tenure, the 
zemindar has a right, whenever he pleases, to dispense 
with the ghatwali services and to take back the lands. 
Now, I must say, that this is the first time I have ever 
heard such a contention as that a landlord can dispense 
with the services upon which lands are held, whenever 
he pleases, and take back the estates It is not because 
the services are released or dispensed with, or be- 
come unnecessary, that the estate can be resumed. 

If a granto r release the services or a portion of the 
services, upon which lands are holden, the tenant may 
hold the land Jree from the services , but the landlord 
cannot put an end to the tenure and resume the lands. 
Many services, upon which very valuable estates are 
he ld, a rF^riiItle~value .now. The estates may be very 
valuable and the services almost valueless. But some 
large landed proprietors would be somewhat astonished if , 
they were told that the services have been dispensed 
with, and their estates are liable to be resumed. It 
might as well be contended that, if lands were granted 
^ a smair*q u it Te n t, the landlord might relinquish or'’ 
dispense with the paym ent of th e rent and take back 
the lands,” His lordship added, — “ Clearly the zemin- 


* 6 W R. 199, sc,, 14 M 1 A 247. 
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'{]ar had no right to dispense with those services which 
had been reserved by the former Government for the 
benefit of the public Suppose the former Government 
had granted land for services of a religious nature to be 
performed The Bntish government \>ould not require 
those services, hut that would be no reason for deter 
mining the tenure of the person who held the land upon 
these services as long as he is willing to perform them 
The tenure is not to be determined merely at the will 
or capneo of the landlord, when the land has become 
valuable probably by the exertions and the expenditure 
of capital by the tenant 

These prinaples of universal application enun 
dated by the Full Bench of the Calcutta High Court 
were affirmed by the Privy Coundl Id the case of 
Forbes v Meer Mahomed Takt decided in 1870 * 
That was a case from the District of Purnea for 
the resumption not of ghatwah lands but of yands 
granted by a rent free sonad 10 1775 to keep r/ wild 
elephants and to maintain a body of mem for the pur 
pose of protecting the raiyats and cultivating the Unds- 
The necessity of supporting n body of men for keep 
ing off wild elephants having long ceased to exist the 
zemindar instituted a sun to resume the lands The 
Judicial Committee expressed ihcir concurrence m the 
pnnaples laid down by Sir Barnes Peacock In Bohoo 
hootadip Naraxn v Mohadeo The juJg 

ment in the latter case came up before the Privy Council 
m the following >ear (1871) and was affirmed with a 
remark by their Lordships that U was entirely con 
istenl with the welt recognised principles of justice and 
cquil) The cases of the Kbarakpore ghatwals in whurb 
Raja Lilanand Sing was the plaintiff apd which wrre 
suits for rcsumpltoo of ghatwall lands on the ground 
that the services were no longer required and that 

M t. A. 
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the Government had not only dispenbed with them, 
but had itself undertaken to perform them, receiv- 
ing from the Raja an additional sum of Rs 10,000, 
were heard by the Judicial Committee of the Privy 
Council in the year 1873 Their Lordships said, that 
the sanads, under which the ghatwals held, did not 
merely give certain lands in lieu of wages to hired 
:^servants, but were grants of land upon the condition of 
certain services The zemindar had not the poiver to 

dism iss them, merely because he did not require 

their services, but he had the power_ to^ djsmi^ Them 
fo r inc ompetence or for not performing the services^ 
required of the ni ^ It is now settled law that neither 
the Government nor the zemindar has the right to dis- 
turb these ghatwals in their respective possessions 

Some expressions in the judgment of the Privy 
Council in Rajah Ltlatiand Sing Bahadur and others 
V Thakar Monoranjan Sing and others- led to another 
litigation for the enhancement of rent of certain ghat- 
wali tenures The Privy Council^ in the case just 
mentioned, had expressed a doubt as to whether the 
zemindar was entitled to enhance the rent, supposing 
the tenures had been created subsequent to the Perma- 
nent Settlement All the other Kharakpore-,<ghatwali 
cases had been compromised In this case, the High 
Court at Calcutta held, that the grants had been made, 
prior to the Decennial Settlement, at fixed rent, and 
that as long as the ghatwals were able and willing to 
perform the services for which the grants had been 
made, the zemindar had no right to enforce payment 
of enhanced rent, on the ground that the services were 
no longer required Neither by the general law, nor 
by any custom of the district, nor by any terms of the 


* Kooldeep Narain Singh v The Government and others, ,14 
MIA 247, sc , II B L R. 71 
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senUtives, who were called Kanungo Aftnhaidars The 
service tenares held by them have thus ceased to exist 

TTie village pnesU or astrologers and other Brah 
inins who have or had to perform religious duties for 
village corporations bold lakhiraj lands, and they are 
now entitled to hold them irrespedivc of the services 
for which the lands are supposed to have been ongm 
ally granted These services are no longer enforceable 
|)y process of law Such is also the case with barbers 
and other vHlage functionanes. 

The grant of land burdened with any semce, 
ts disliDgmshablc from the grant of an o ffice t ho 
performance of the duties annexed to which are re 
muneratedby the land ’ In llie former case ihe^ 

grant is made to the grantee upon the condition of 
^is performing certain services as a burden In Iho 
fatter case there is no grant of land properl) so called, 
but the produce of the land is used as wages A grant of 
the former kind may be so expressed as to make the 
continued performance of the service a condition to 
the continuance of the (enure so (hat the service ccas 
^ing, the tenure may determine Vgain the grants of 
land parti) as reward for past services and partly for (he 
performance of future service prv urvitus 
tt impendendix arc not uncommon The instances 
we have gi%cn of ghatwall tenures fall under cither the 
first or the third clws and whether the services arc 
pcrformablc for iBc benefit of pnvate individuals, or 
for the public or for both the services cannot be 
dispenfrd with at the option of the grantor or hi» 
heirs In most cases of grants for private service* made 

Kookxkrp M W 4 W R J«V ■ ] ; « M </ 

13 M 1 A 43S r U aUKlA SpNvtjSij 

i>4 uri » A M B-tn. II C Ufp JI4 K I r T > Vkn 

OX«f f L R. » U^a, ysl i N*f«» r Cal(*ri * t L 

U n J rfi * t<— liA. I L K 6 ji l i 
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s ago, written instruments are not available, 

many y a purformance of services from 

and occupj ^ , 

1 to 5i:enerati<)n .ire often the only material 
generation f . 

from whicl! to inlor an original grant for parti- 

, pses The presumption, in such cases, is in'" 

cular purpf, r r » > 

die continuity of possession in future, and 

would naturally be supposed to come under 

the third head and should not be taken to 

, , ,n lieu of wages for luring servants It is to 

be grants il , , , , • , , 

the interesf receiver of the services to bring the 

. int within the second head The receiver of 

origina grf^ may, in such a case, determine the tenure at 
the service , . , • ,, , r,,, 

^ notice — the notice being reasonable.^ The 

land for service, though the service may be 

in the broad sense of the word, creates no 


favour of 
the grant^ 
the first 01 


any time 
.^lolding of 
called rent 


. :upancy or any other statutory right recog- 
a h'^h® Bengal Tenancy Act expressly 

dedares ‘I affect any incident 

of h twali other service tenure, or in particular, 
^ f J ^ right to transfer or bequeath a service- 
s a con 0 before the passing of this Act was 
tenure, w; being transferred or bequeathed.”® 

" 'icps are no longer required or have neces- 
t e servj^^^ resumable at the option of 

th ^ a to*^’ the grantee has not the law in his 
^ resumption The grantee may also, 

du surrender the land declining to serve 

a er ue grantor cannot insist upon the perform- 

non-performance of services only 


in future, 
ance of the 
works forfd 


services 
iture ® 
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Lands granted m liea of wages arc incapable of 
Jietag assigned or alienated, the grant being for per 
sonal semccs, and assignment being incontistent \7itb 
its nature Vicarious performance may, however be 
pliowed* The beneficial interest of the grantees ma), 
by custom or usage be alienated or sold in execution of 
nccreea * But the grantor having always the power to 
put an end to the services the purchaser or alienee is 
Jeft to his mercy When a small rent is reserved, a 
^rvice-tenurc may honever be sold in execution for 
its own arrears • 


' Sb(b « Moor«d,9 W R. 137 
Rj| 4 h V GoUmc«, 04. W R 
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LECTURE IX. 


RAIYATS. 

The enquiries made and the discussions evoked on 
the proposal to make the Decennial Settlement perma- 
nent are highly interesting, and they afford materials 
for defining, with sufficient accuracy, the rights and 
liabilities of all classes of the Indian people at the time, 
either as owners or occupiers of land The interest 
of the dumb millions who cultivated the land, and whose 
labour without capital was in truth the proverbial gold 
of India, was uppermost in the mind of the generous 
and truly noble Marquis, the Governor-Geberal His 
Lordship, while recommending concession of proprietary 
right to the zemindars^ thus expressed his views in 
a Minute — “The privilege which the raiyats in many 
parts of Bengal enjoy, of holding possession of the 
spots of land which they cultivate, so long as they pay 
the revenue assessed upon them, is not by any means 
incompatible with the proprietary rights of the zemin- 
dars. Whoever cultivates the land, the zemindar can 
receive no more than the established rent, which, in 
most places, is fully equal to what the cultivator can 
afford to pay To permit him to dispossess one culti- 
vator for the sole purpose of giving the land to another, 
would be vesting him with a power to commit a 
wanton act of oppression, from which he could derive no 
benefit His Lordship added — “With the fixity of the 
demand of the Government a spirit of improvement 
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would be diHused throughout the country and the 
raiyaU would find further sccunty ’ and he hoped that 
^‘without any further and detailed rule* of law regulating 
the nghta and obligations of the parties the relations 
between the zemindars and the actual occupier* of land 
would be smooth and that things would adjust them 
selves as of necessity with the fixity of Government 
demand ” 

Sir John Shore with greater expencnce of Indian 
thoughts and habits was of a different opinion and he 
expressed himself strongly against the Governor 
General s views He observed —* The rules by which 
the rents are demanded from the raiyats are numerous 
arbitrary, and indefinite that the otficers of Govern 
meet, possessing local control are imperfectly acquaint 
ed with them whilst their supenor* further removed 
from the detail have still less information that the nghts 
of the taluqdars dependent on the zemindars as well as 
of the raiyats are imperfectly understood and defined 
that la common cases we often want sufficient <Uu 
and experience to enable us to decide with justice and 
policy upon claims to exemption from tixes ind ilut 
a decision erroneously made may be followed by one 
or other of these consequences a diminution of the 
revenue* of Government or a confirmation of oppres 
slvc exactions The necessity of some intcrposllloo, 
between the zemmdirs and their tenants 1* abmlute 
and Governm«*nt interferes b> establishing re^^ulalfons 
for the conduct of the zemln lar* which they arc to 
execute and by delegating aulharity to the Collector* 
to enforce ihclr cxecutioo If the ai'cssmcat of the 
xerolndanes vrerc uoallcrablv fixed an I the proprietor* 
were left to make their own arran^eincot* v*iih the 
raiyats without an) re*tnctinn» injunction* or hml 
Utlons which In Iced l« 4 rciuU of the fumUmcotaf 
principle the prc*enl coafu*ioo would never bo 
lasted. This ioUrfcrcacc, IboUfch >0 much nodihtd. 
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ib in fact an invasion of proprietary right, and an as- 
sumption of the character of landlord, which belongs 
to the zemimlar, for it ib equally a contradiction in 
terms, to bay that the property in the soil is vested in 
the zemindar, and that we have a right to regulate the 
terms by which he is to let his lands to the raiyats, as 
it IS to connect that avowal with discretionary and 
arbitrary claims. If the land is the zemindar's, it will 
only be partially his property, whilst we prescribe the 
quantities which he is to collect, or the mode by which 
the adjustment of it is to take place between the 
parties concerned The most cursory observation 
shows the situation of things in this country to be 
singularly confused The relation of a zemindar to 
Government, and of a raiyat to a zemindar, is neither 
that of a proprietor, nor a vassal, but a compound of 
both The former performs acts of authority, uncon- 
nected with proprietary right, the latter has rights, 
without real property , and property of the one, and 
rights of the other are in a great measure held at dis- 
cretion Such was the system which we found, and 
which we have been under the necessity of adopting. 

Much time will, I fear, lapse before we can establish a 
system, perfectly consistent in all its parts, and before 
we can reduce the compound relation of a zemindar to 
Government, and of a raiyat to a zemindar to the 
simple principles of landlord and tenant 

The opinion of the Governor-General, as you have Regulation 
already seen, prevailed with the Court of Directors of ^ 
the East India Company In the Proclamation announ- 
cing the Permanent Settlement and in section 8 of 
Regulation I of 1793 which reproduced the words of 
Art VII of the Proclamation, the Governor-General in 
Council declared “ It being the duty of the ruling 


* Harnngton’s Analysis, Vol III, p. 397 Appendix to the Fifth 
Report, No 6, 
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power to protect alt daises of people and more partt 
culartj those who^ from ihcir situation arc helpless 
the Governor General m Council will whenever ho 
may deem it proper enact such Regulations as he ma) 
think necessary (or the protection and welfare of the 
dependent taluqdars raiyats and other cultivators of 
the soil ' 

ViIfcJ^79j. Regulation Vlil of / 793 imposed restrictions on the 
levying of any new abxah or mathot illegal cestes, 
from the raj)aU and laid down that ever) exaction of 
this nature should bo punished by a penalty cquaJ to 
three times the amount impoied,i This Regulation 
also made provisions for the enforcement of pottas or 
leases obtained bona fide from landlord and directed that 
they should not be cancelled except upon general 
measurement of the Perganah for the purpose of equalis 
lag and correcting the assessment, or upon proof that 
the pottos had been obtained in collusion or that the 
rents paid vvithm the last three years had been reduced 
below the rate of the mrtkbund of the perganah (per 
ganah rate 1 

EsilUh But beyond thcfi. \ague and general rules there was 

nothing laid down to regulate the relation bctvvcca the 
rcmindar and tbc raiyat The adoption of the theory of 
the existence in the Sovereign of proprietary ri^hl in 
land and its transfer to the icmindars and the strict 
measures adopted by the Government for the feaJiJa 
lion of Its own dues acted most prejudicially on the 
actual cultivators The English Governors of the 
country and the judges who administered the law b^in^, 
unable to find out any distinct rules for the prolcctfon of 
the interest of the poor tenantry atlcmjitcd to introduce, 
in India the theory of rent which prevailed In England 
—the only theory vrilb which they were faroilur fn 
England cuvlomary rent had looi, teen superseded by 


fU{ VtU cJ lyaj. S«e. u ^ Co «t a 
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competition rent To use the words of a learned author — 
“From the peculiar course of progress in England, and 
from that state of affairs under which the absolute 
ownership of the land was, from the close of the seven- 
teenth century, in the hands, not of the cultivators, but 
of a limited class of proprietors, who were all powerful 
in the Legislature to regulate its measures with a view 
to their own interests above all others, there has been 
evolved a theory of Rent, which, although it may be 
scientifically correct with reference to the peculiar cir 
cumstances of England, is not equally correct when 
applied, and is, in many instances, not at all applicable, 
to other countries and other communities whose past 
history and present condition are in many respects, if 
not altogether, different The basis of this theory is the 
application of Capital to land It postulates the remu- 
neration of the cultivator at no higher rate than the bare 
wages of unskilled labour The Capital employed must 
yield the ordinary rate of profit, not less than the aver- 
age rate of profit derived from capital employed in other 
investments. The labourers who do the work of culti- ■ 
vation are paid the ordinary rate of wages, not more 
than the rate to which an overcrowded labour market 
renders it possible to reduce them, and this, too, often 
means but the very barest sustenance All the proGt 
which the land yields after discharging these two items 
IS Rent This theory of rent was practically accepted 
as law in India by the judges who administered it, 
until Act X of 1859 was passed The late Sudder 
Court, so late as the year 1849, “ The connection 

between landlord and tenant in this country commences 
on a similar understanding, the under-tenant in Bengal, 
whether holding by a Pottah, or as a tenant-at-will, 
occupies land with the consent of the Zemindar, and the 


' Field’s Landholding and the Relation of Landlord and Tenant, 
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rent however determinable la only a conacqaence of 
the arrange raent' * Even after the pasting of the Act 
of 1859 the queiUon as to the pnnaple of the assest* 
meat of rent was discussed by able advocates and Sir 
Barnes Peacock the then Chief Jnstice referring to the 
definition of Rent as given by Malthus in his Pnnciples 
of Political Economy applied it in the well known 
case of fihur Ghosh v Janus Hills “ to the state of 
things in this country Later on the learned Chief 
Justice expressed the same opinion in the case of Tha 
kooranee Dosue v Bisheshur Mulhtrjce^ and referred 
to the case of Queen v The Grand Junction Railjoay 
Co * in support of his view of the law The truth is 
that as long as the country did not recover from the 
shocks of the deadly visitation of 1770 and os long as 
land was plent) and raiyaU had to be induced to 
cultivate the land no question arose but legislation 
was urgently needed before the middle of the present 
century 

The Regulations of the Bengal Code dealt with only 
two classes of raiyats the khodkasi ^ix^paikast The 
infinite varieties of soil in Bengal and the different uses 
to which they arc put the \anatlons in \alue from local 
circumstances and the difTerence in penods of occupa 
UoQS creating difference in thu status of tenants made the 
framing of comprehensne rules as to their rights and 
liabilities almost impracticable. The Hindu S}sieto was 
extremely simple and not only was it not well known 
and well understood at the lime of the Permanent 
Settlement, but it would afford little help to a modern 
legislator dealing with an extremely complex itato of 
things. Tha conversion of rent in kind into one in 
specie was m itself a cause of complexity The 

Oup S«*yw» » Sr«f8**il. S. D A- ( 

» W It, Sp. VcA, p. A p. i+a. 
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sage Manic had to deal with payments by delivery 
of shares of the actual produce, which varied according 
to specified circumstances All that the landlord had 
in those early days to insist upon was cultivation, which 
would be beneficial to the king’s treasury, to the com- 
munity, by the clearance of forests, and to the cultivator 
himself, by affording means of easy livelihood, The 
sage said — " If land be injured, by the fault of the 
farmer himself, as if he fails to sow it in proper time, 
he shall be fined ten times the king’s share of the crop 
that might otherwise have been raised , but only five 
times as much, if it was the fault of his servants with- 
out his knowledge.”^ Vyasa also lays down — ‘^If a 
person after taking a field with the object of cultivating 
the same fails to do so either himself or through the 
agency of others, he should be made to pay to the owner 
a certain portion of the produce which the field would 
yield if It were cultivated and a fine to the king equal 
to that portion ” - The fiscal system introduced by 
the Mahomedan rulers was never fully enforced in Ben- 
gal and, as we have already seen, Todar Mai’s scheme 
was never completely carried out, and it was also im- 
practicable to revert to the Hindu system. But further 
changes were needed with the progress of time and the 
altered state of things The Permanent Settlement and 
the rigidity of the rules for the realisation of Government 
dues were prolific of consequences which were sufficient 
to disturb the equilibrium of existing state of things. 

The khodkast raiyat,® of the Regulation laws, was khodkast 
the cultivator who held lands as an agriculturist in the 
village in which he had his fixed residence Authorities 
of great eminence have differed as to the origin of these 
raiyats, but the most approved interpretation seems to 


' Manu, Ch VIII 243 

® Vyasa, quoted in the Vivada-ratoakara The same direflions have 
been given by other sages 

’ The word khodkast comes from khud=so'ffn and AiM^=cuItivation 
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be tlw^he wa5 a member of the community c omposin g 
the group called the village cuUivaUng th^ |^d of the 
^llagej^havm^hia homestead in i t and yieldmg ob edi 
ence to the rules and mandates of the body of elders 
1 e the village viandats or pradhans ft mattered 
little whether he was holding for a short penod or from 
time immemonal The rate of rent payable by him 
n^ht vary according to the period of occupation The 
status was actjnircd from residence and recognition by 
the community and not from length of possession, 
'though length of possession might be an clement lead 
ing to recognition He was not ncccssaril) a hereditary 
cultivator os he his generally been thought to be ' 

'WxK pahikast at patkast* rai\at on the other hand 
^vas a tenant who held land in one village residing in 


Fran STiiLiBovck ftoJ A^|aseQU)vsllw> WfrtlUnu ciraM«iiilj 
ialc/pra(«^ esdiriUaetbftr #w« w (o ih« aUuie* 

oollo that ihe7 had h«rediUf7 pro^l tarv rithlt.— S«« ElphlnUsaa* 
Hlaloij of tadU, (k S4S1 Mr Shor* • Mleat* of iSth ]aa« ijSg f 335 { 
Mr Holt M ?ktcul«* Mloolaof Ml ]oJy 1819 ff 3^8 399, 431 Aci 
aod Cararp • Laod Taoorc*, p. 40, 00 IhW and othar pofbU caBo«.lcd 
with th«Ir ataloa. Tbty w* at>o cMlcd riAj/^rijny a >j/< fiom 
which aed th« anUlheaU of Palkaal. lb« mcaslDf U pUIq Al 3j3 
and (ollowln^ (Mgra of SclcAIoaa (lom Ibt Raacaat RtcorJi of tha 
North WctI Prorlacea pnblithcd U i86tf. wlU b« ftKiod a oamWrof 
opialoD* oa thU point. TK« beat aothoriiWa an pretty wall agrttd that 
IhcM tcoant* cootd aot traaafer thrlr lighM it hU ihtfr Uad-^lhl* 
prlrUcg* brloaglaf to Uit inalndar cltu aloe# ^ 4 

ralyat a latrtra or tha HghI of eccapaaey lalo wht h a^.J»ra f 
iloa haa turned it bar ol Ut« ycara Wcona «U saconimjaly lalaaht* U 
tha Lower Prortacca Tha C uitt lad« 4 hedJ that tt (t act ulrahta 
at bf right (hough U nay twroma abycaitea Tha rrUea^a c5md 
lo Jbpoted casea vrry oflt* Cvwdtt* >4 Uoaoen la which tha Uhdlaid 
Vat bioag^^ *ha rat} t* Ut la^t fa mU {aatre tL^a (4 a dfCTrw Lr 
irot ThU U a wvmU of obulml g ihraagh tha lattrrtai a of tha 
CoAiU » fi** gve* U p ^waat ( tia anrart U ttat 4^ ft m Ua 
Utalraaat. Th*t tha r Ijat a tM«i »* fihJt p-mhiv*tt U aa UJ.cjI *<4 
4 thaaga V* lag Ivr Ua alt rrt 1 tha t-w»bi u wtf 
lor 1 alt — K /w— U a* Lva^ yp» 4i 41 

I fiwn /ad •aattr tad ia (aac U tltva. 
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'another He had no political i.tatub in the village in 
iwhich he lield the land and was considered to be a 


foreigner He generally held lands which the people 
of the village could not conveniently hold In the days 
of zemindars' inlluence, he iniglit occupy lands as 
a rival of the permanent or khoclkast cultivators The 
Regulation laws did not attempt to afford protection 
to these tenants, though their number must have been 
very large in 1793 They thus became tenants liable 
to be ejected at the end of any agricultural year. 
The determination of tenancy by service of notice 
to quit was unknown, until very recently, and as a 
matter of fact, suits for ejectment were unnecessary, 
and these poor holders of land were at the mercy of 
the landlords ^ 

The earlier sale-laws for arrears of Government rev- 
enue following the spirit of the second clause of section 
60 of Regulation VIII of 1793 exempted all bonafide en- 
gagements of khodkast raiyats from liability to cancella- 
tion on sale for arrears,^ and Regulation VIII of 1819, 
also laid down in distinct terms the non liability of 
khodkast raiyats or resident hereditary cultivators from 
ejectment or cancellation of bonafide engagements 
made with such tenants by the late incumbent or his 
representative ® But patkast raiyats had no protec- 
tion from eviction until Act X of 1859 made certain 
necessary provisions as to the status of the vast agri- 
cultural population of the Bengal Provinces 

Act X of 1859 practically abolished the distinction 
between the status of khodkast and patkast raiyats, a 
distinction based upon circumstances no longer appli- 
cable to the altered state of things brought on by peace. 


Proteftion 
from eviftion. 


Aft X of 

1859. 


' From Pai (Corruption of Pahi from Pah-Pas) near, “ living near,” 
“non-resident,” and Kast (Cultivation) Field's Regulations, pp 24.2^ 

* Regulation XI of 1S22 , Adt XII of 1841 and Aft I of 1845 

* Reg VIII of 1819, Sec ii, cl 3 
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good government and improvements in commerce 
The interest of the icmmdar* and the intermediate 
landholders would be best served, if the number of pro 
tected raiyats was minimised and the number of un 
protected raiyats increased and every effort was made 
in this direction But the Government was bound to 
^afford protection to those, who, though not khodkastx had 
long been cultivating the same pieces of land, who got 
an attachment for them and who improved them b) 
their labour if not by Ibeir capital as they bad none 
Legislation was urgently needed This Act introduced 
a new classihcatiou of the agricultural population of 
the Bengal Provinces i-e into three classes — (i) raiyats 
holding at fixed rent from the time of the Permanent 
Settlement, (a) holding lands for periods cx 

ceeding twelve >ears whether rent was paid at uniform 
rate or not and (3} ratyats bolding for periods of 
less than twelve years rai)ats bolding under rai>als 
of the fint two classes and rai>ats holding the 
private lands of the landlord The khedkatt rai>ats 
fell Within either the first or the second class in 
dicated above but a tew who might acquire such 
a status in recent years would not get the benc6t 
of It until after the lapse of twelve years white the 
patkast rai)ats were most of them coniiderably raised 
In status 

Aa Vtll Act \ of 1859 was in force lhroU),houi the Bengal 

18^**^ Provinces and with the modifications made by Act VI 

(DC) of iS6a and Act VIII 'B C ' ol ib^y continued to 
be in force until Bengal Act Vllt of iS<>9 was paiicJ 
This latter Act was raercly a» I have said a Procedure 
Act the subitantivc law laid do-vn In \cl \ of i 5 i> 
having been reproluced almoit rrhaliot lUl |he 
Non Ucgulalion Provinces and A* am except 
were not alfceted by iL The Uenj^al Tcoaucy Ut 
(VJII of ibdy) however made nulcrlal allcralua* 
the Uw, especially In (axcut of the tights wf lirV thiid 
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class of raiyatb who were overlooked by Act X of 1859 
I now propose to deal with taiyats at fixed rates 

The word niiyat was not defined m Act X of 1859 ^Definition of 
and Bengal Act VI 1 1 of 1869. The High Court at 
Calcutta, how'ever, had in several cases to define the 
status of a raiyat and distinguish it from those of 
a tenure-holder and of a middleman, as the in- 
cidents ot an ordinary raiyati tenure under the law 
differed in several material respects from those of 
the other classes of tenants In Baboo Dhunput 
Singh V Baboo Goonian Singhs Seton-Karr and Jack- 
son, JJ , said “ It is very difficult to lay down any 
general interpretation of the word raiyats. As a general 
rule, they are the cultivating tenants, but they may 
not be cultivators at all themselves, they may cultivate 
their land by hired labour or by under-tenants In this 
case, the amount of land included in the tenure is, we 
think, sufficient evidence that the tenants are not raiyats ” 

It was held that raiyat was not necessarily a cultivator 
but no middleman could be a raiyat"^ He must hold 
land under cultivation either by himself or others who 
must take from him under his supervision as a superior 
cultivator ® Mere subletting does not take away the 
•^character of a raiyat* He might not till the soil 
himself, but still he would be a bonafide raiyat if 
he derived the profits directly ® The origin of 
the tenancy and the purposes for which the land was 
taken regulate to a considerable extent the status of 
the tenant ® If the land was taken for the purpose of 
cultivation and clearance of jungles, notwithstanding 
that part of the land was cleared and cultivated by 
the tenant himself and the rest by raiyats settled 

‘ W R , Sp Vol , Aa X, 61 * See Gopee v Sib, i W R 68 

* Ram V Lukhee, i W R 71 ^ Kalee v Ram, 9 W R. 344. 

* Kalee ® Ameerooddeen, 9 W R 579 

‘ Karoo v Luchmeeput, 7 W R 15 , Uma v Umatara, 8 W. R 181 
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thereon or the terms of a lease if any, and, if that U 
Bifent, the circumsUnce* attending its grant— these 
would generally show the original purposes, for which 
the land was acquired.' The raiyat would not lo^c 
his status or become a middleman merely by con 
verting the land to a diiTerent use sometime after 
the acquisition * 

Aa Vni ol this state of the judiaal decisions as to the status 

1885. of a raiyat the framers of the Bengal Tenancy Act thought 

it proper to classify tenants under three broad heads 
namely tenure holdtrt raiyatt and under raiyatx* 
^^d introduced sub divisions defining the status of each 
' The case law as to the status of a raiyat was cryklaltised 
m the definition given m section 5 sub section 2 of the 
Bengal Tenancy Act, which defines a raiyat to be * prl 
manly a person who has acquired a nght to bold land 
for the purpose of cultivating it by bimsLlf or by 
members of bis faintly or by hired servants or with 
the aid of partners and includes also the lucces 
sors in interest of persons who have acquired such 
a ngbt The explanation to the ^ub section adds 
that the right to bring land under cullivation is to be 
looked to notwithstanding the land is used fur the pur 
pose of gathering the produce of it or of graaiog cattle 
on it The explanation lUcU however is not cxKaus* 
tivc It only illustrates the principle laid down \n 
the cases nlrcady cited Sub*>cclion 4 still further 
defines a raiyat by laying down that In dcicnaio 
in^, whether a tenant is a lenuic bolder or a ruyat 
the Court shall have rci^aiJ to local cuiloin *aJ 
the purpose for which the right of tenancy was on^ 
molly acquired OrJinardy a ratyut or cultualor 
In lieogal holds no more ifun a few acres of land 
and the Bengal Tenancy \ct has Ibcrcfure laiddo'vo 

r AXa«4. H U. W 
» AftVm J i-Jj S« 4 
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as a rebuttable presumption of law, that a tenant holding 
more than one hundred bighas of the standard measure 
of land shall be presumed to be a tenure-holder and not 
a raiyat.^ VVe have now very little difficulty in deter- 
mining the status of any tenant, a tenure holder or a 
raiyat An indigo-planter or a tea-planter holding 
land for the purpose of causing the cultivation of indi- 
go or tea, whatever the quantity of land may be, is a 
raiyat A partner of an indigo concern is as much in 
the eye of law a person capable of enjoying the statu- 
tory rights in land as any other individual,^ 

The superior class of raiyats are those who have 
held land from the date of the Permanent Settlement 
of 1793, at an unchanged rate of rent The several 
Rent Acts have given them a status of permanency, 
fixity of rent, heritability and transferability, and as 
it is difficult to give direct evidence of the existence of 
the holding and uniform payment of rent since 1793, the 
Legislature has provided for a rebuttable presumption 
arising from proof of occupation and uniform payment 
of rent for twenty years next preceding the institution 
of the suit ® With respect to succession and transfer 
either inter vivos or by will, the incidents of these hold- 
ings agree with those of permanent tenures, existing 
from the date of the Permanent Settlement * Sales 
for arrears of revenue or rent cannot affect them 
Section 37 of Act XI of 1859 expressly provides that 
the purchaser of an entire estate, notwithstanding his 
power to avoid and annul all under-tenures and eject 
all under tenants, is not entitled to “ eject any raiyat 


* A£l VIII of 1885, Sec 5 i Sub-sec 5 

® Laidley v Gour, I L R n Cal 501 But see Canaan v Kylash, 
25 W R 117 , Raikomul ® Laidley, I L R 4 Cal 957 

* Aa X of 1859, Sec 3 , Aa VIII ( B C ) of 1869, Sec 3, and Aa 
VIII of 1885, Sec 18 

' Aa X of 1859, Sec 4, Act VIII ( B C ) of 1869, Sec 4 and Aa 
VIII of 1885, Sec 50 
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having a ngfat of occupancy at a fixed rent or at a rent 
assessable according to fixed rules under the laws in 
force Regulation VIU of 1819 (Section u, cl 3) 
and the various Rent Acts also lay dov-n that a par 
chaser at a sale under that Regulation shall not be 
entitled * to eject any khodkast raiyat or resident here 
ditary cultivator The Bengal Tenancy Act calls 
the interest of such raiyats 'protected' ‘ and under 
no circumstances except on the breach of an express 
covenant can such raiyats be ejected* But in one res 
pect they have supenonty to permanent tenures, 
namely persons holding lands under the holders of such 
lands cannot acquire nghts of occupancy they are 
merely under ratya^s • 

Ei«aQi«tof Ejectment of permanent ratyats is almost unknown 

P^™^***^ Their nght Is statutory and seldom if ever they hold 
under wntten (eases The conditions of holding, (and 
are simple in their character and broach thereof can 
rarely occur Any express condition for ejectment on 
breach of a covenant if there be a written lease must 
alwajs be consistent with the provisions of the (aw 
relating to landlord and tenant If there be no written 
contract there can be little likelihood of the existence 
of any express condition for re entry un a brcacli of 
covenant at all events such covcnant> arc very difficult 
to prove Further the covenants rou>t be consistent 
with the provisions of the Ben^,!! Tcnincy Kct if 
the contract of lease be one entered int> after the 
pasting of that v\cl Suits on the ground of breach 
of contract under the Bengal Tenancy \cl mu»t be 
brought within one jear of the breach* LTod t the 
old AcU such suits could be brought within Iwcfsc )car* 
of the breach. 

AA Mtl U I'wli. jMt. 16a 
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Who are tenants at fixed rates of rent ? The Raiyats at 
words “at fixed rates of rent" used in section 3 of 
the older acts and the words, “ rent^ or rate of rent, 
fixed in perpetuity’’ used in section iS of Act VIII of 
18S5 mean substantially the same thing In Thakooranee 
Dossed V Bishe^hur Mooketjce^ , Peacock, C. J, said — 

“By the term, fixed rafoi of lent, I understand not 
merely fixed and definite sums payable as rent, but also 
rates regulated by certain fixed principles — such, for in- 
stance, as a certain proportion of the gross or of the 
net produce of every bigha, or such a sum of money as 
would be equal to such a proportion of the produce, 
such a sum as would give to the raiyat any fixed rate 
of profit after payment of all expenses of cultivation 
Id cerium est quod cerium reddt poiest is a maxim of 
law.’’ This wide interpret ition of the words of the 
law, including, as it does, the cases of payment of rent 
by fixed shares of the gross produce, such as a half, or by 
bhaoli or baiiat, was followed in some cases * But in 
Mahomed Yacoob Hossein v. Sheik Chowdhry Waked 
AhP Trevor and E Jackson, JJ , held “ that no rate 
coi bhaoli rent varying yearly in amount with the 
varying amount of the gross produce of the land, 
though fixed as to the proportion which it is to 
bear to such produce, is a fixed unchangeable rent 
of the nature alluded to in section 4 of Act X 

of 1859 ’’ Bayley, J , dissented from Trevor and 
Jackson, JJ , and was of opinion “ that a contract 
to pay half in kind did not involve a varying 

rate^'^ Thus the weight of authority seems to be 

* B L R., F B , 326, sc ,2 W R ( A£t X ) 29 

* Mitrajit® Baboo Tundan, 3 B L R App 88,5c, 12 W R, 14, 

Ram V Baboo Latchmi, 6 B L R App 25, sc , 14 W R 388 , Jutto v 

Mussamut BasrmjtieQ, 15 W R 479 Hanuman w Kaulesar, I L_R 

I All 301 

* 4 W R , Aa X, 23, sc , I Ind Jur 29 

‘ See also Thakoor » Nowab, 8 W R 170, Hanuman ® Ramjug, 

HC.R,N WP (1874)371 
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in favour of the views expressed by the late 
Chief Justice There cannot be any rcasooable 
doubt that no court ought to allow the landlord to 
enhance the rate of rent of a tenant paying a fixed 
share of the produce from the Umc of the Permanent 
Settlement. If a raiyat has been paying a half of the 
gross produce of his bnd as rent since the Permanent 
Settlement, he cannot be called upon to pay a higher 
share of the produce, a five eighths or even nine 
Bizteenthsi notwithstanding that be is an ordinary occu 
pancy raiyat No pnnciple except that of competition 
rent can be Invoked to entitle the landlord to demand 
ahigher share of the produce NotNSilhstanding that 
such tenants should have the status of permanency both 
as to time and rate of rent it has been doubted whether 
their boldaigs have all the incidents of permanent 
rai) all ones The question is one of great difficult), as 
in practice the holders of such hh^oti or hold 

logs arc considered to be much inferior in position to 
those paying uniform money rent from the time of the 
Permanent Settlement The Select Committco dealing 
isith the bill about Bengal Tenancies look the view en 
tertamed by Trevor and E. Jackson JJ , in J/uAowd 
Yac&ob IlossKHv Shetk Cho'xdhry W<ih<d All * One of 
the rules for the Intrepretatlon of sUlutcs is that the 
judges in interpreting and administering law should not 
have recourse to the discussions m the Council 

or the statrinent of the object and reasons of an Act 
of Legislature • Uul wo may refer to ihc observa 
lions of the Select Committee to di cover tbo true In 
tcntion of the fiamers of scetions i8 and 50 of \ct \ Iff 
of 1885 

Change* in rent or rate of cent sufficient to take 


4\V R-(Afi\)sa- 
AJ* bu M f r rr.«l I I L K ijC*1 
vi >ui pv aJ ^ at 
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away permanency, must be substantial. Change from 
Sicca Rupees into Company's Rupees (in accordance to 
the provisions of Act XlII of 1836) is not an alteration 
of rent — it is merely a difference in currency ^ Slight 
and occasional difference^ in rent have been ascribed to 
inadvertence or mistake and not to intentional variation 
such as to prevent the operation of the statute The 
payment of ahioabs or illegal cesses to the landlord are 
payments in addition to rent and cannot be construed 
into a variation of it Abwabs are levied and paid 
with the express object of keeping the jumma intact. 
Abatement of rent on the ground of diluvion, the rate of 
rent remaining the same throughout, falls within the 
words of the Act and entitles the tenant to plead uni- 
formity of the rate.* 

In order to give the status of complete permanenc/J 
the raiyat must have paid at a fixed rate since the Per- 
manent Settlement The Bengal Tenancy Act defines 
Permanent Settlement to mean ‘^the Permanent Settle- 
ment of Bengal, Behar and Orissa made in the year 
1793 ”5 In the old Rent Acts, the words were not 
defined, but they evidently meant that well-known 
date 

The presumption of fixity of rent, arising from uni- 
form payment for twenty years, is the same as that in 
the case of intermediate tenure-holders The plead- 


Change of 
tent. 


Permanent 

Settlement 


Presumption 


‘ Kalee v Shoshee, i W R 248 , Kattyani v Soonduree, 2 W R 
( Aft X ) 60 , Tara ® Shibeshur, 6 W R ( Aft X ) 51 , Watson v, Nund, 
21 W R 420 

“ Baboo Huro « Ameer, i W R 230, Ramrutno « Chunder, 2 W 
R (Aft X) 74, Anund v. James Hills, 4 W R (Aft X) 33, 
Munsoor v Bunco, 7 W R 282, Elahee v Roopun, 7 W R 284, 
Watson ® Nund, 2i W R 420 

^ Sumeer !/ Huro, 2 W R (AftX)93 
* Radhai/ Kyamutoollah, 2i W R 401 
, * Aft VIII of 1885, Sec 3, cl 12 
“ Sheoburn v Ram, 3 W R ( Aft X) 20 
’ Ante pp 174-S 
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ings must sufBcicntly msc the question and the proof of 
piyracnt must be strict But alterations arising from 
division' or consolidation* of holdings or on taking 
away a part of the land* would not deprive the tenant 
of the nght conferred on him by the Legislature 
How re- The presumption may be rebutt(*d by proof of sub 

batted. . e i. » 

atantial variation of rent at any time before twenty years, 
or by proof of the tenancy having originated subsequent 
to the Permanent Settlement * A break in the holding 
also rebuts the presumption but not if the tenant be 
illegally evicted • In Lutttefunnissa Behee v Poolm 
Dtharte Sein* the High Court remarked — Enctlon, 
though it would put an end to th* rai^at's possession 
would not di.stroy his holding If that h ildtng i^outd not 
have ceased to exist but for the eviction ' Eviction 
by the landlord even If partial causes suspension of 
rent* and even if the tenant did not pay rent dunn^^ 
the penod of dispossession he would be entitled to 
count the period and the landlord would not be entitled 
to plead non payment of rent as a bar to the presump 
tion of the cootiauity of the teoancy 
ol Notwithstanding, fixity the rent of a raiyat holding at 

real OB iU« jj fixed rale of rent may be enhanced oo the l round of in 
bUoo oI arvx ^ * l l 

crease in area of the holding there ma) also be abate 

mcot for decrciic in arex Alteration of rent on altera 

AaVlllo/iAd{ Sc< J 9 S 3 J ia»»IIUJ»r I»r»%*»»ib l 

W R. 10 J -nr^ H lU Hire 3 W R ( All X) 105 

S VM r' » W t H., \ ’ \ I \ ) tl 5 K*m » S i j 
UR.fAaX>S 3 ttj l|u*T* !•» IV R ur »tT»* 19 

W H 4>3 

K M tUio aW R I \*» \t 17 r tUa» jo \S R *!> 

S« *Ik* Art \ lit *4 iK*i. S4<. €.1 
A/1 X bl ilj> S«c 4 

V U R S7 V cJ 01 

W R bp VoJ 51 

W.-4«4v Sv^ *4W R Rv 1»* K*AU;i.t. 

R. laca U 
A Itf. 41J 
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tion of area is provided for in section 52 of the Bengal 
Tenancy Act,— additional rent for land found by measure- 
ment to be in e\ces>s of the are i for which rent''has been 
previously paid, and reduction of rent for deficiency in the 
area. Sections 17 and rS of Act X of 1S59 correspond- 
ing with sections 18 and ig of the Bengal Act VIII of 
iS6g made provisions for enhancement or abatement of 
the rent of raiyats having right of occupancy The 
Bengal Tenancy Act deals with all classes of raiyats 
The rate of rent being once determined, the area can 
be found out easily by measurement 

The area of the holding of a permanent raiyat may 
increase by accretion, or by the tenant encroaching on 
the adjoining land of his landlord or the adjoining land 
belonging to a third person It may decrease by dilu- 
vion or encroachment by a neighbouring holder. Cases 
]^i increase or decrease in area by alluvion or diluvion 
were formerly dealt with under the Bengal Regulation 
XI of 1825, Sec 4, cl I, and in the absence of express 
rules, ^ the principles of equity and good conscience 
^vere applied Section 52 of Act VIII of 1885, has now 
laid down detailed rules on the subject 

Encroachment on the adjoining land belonging to the*' 
landlord does not make the tenant a trespasser with res- 
pect to such land, and the tenant cannot set up an ad- 
verse right with respect to it against the landlord * In 
Rashttm v Btssotiath^ Peacock, C J , held that no suit 
for enhancement could he with respect to such lands, and 
the raiyat must be treated as a trespasser. In Decourcy 
V Meghnatht^ Mitter, J , held that the raiyat could not be 
sued for enhancement for the excess land thus brought 
under his possession This view, however, is not in 


' Zuheeroodeen v Campbell, 4 W R 57 

• Ante p 221 

* 6 W R (Afl X)57 

^ 15 W R 157 See also Prankissen V Monmohinee, 17 W R ^3 
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accordancd with the English law, and the weight of 
Indian authontiea is m favour of the proposition that 
the landlord la entitled to treat the encroachment either 
as a trespass and sue for khas possession or be may treat 
pbe raiyat as a tenant with respect to the encroachment, 
bod demand additional rent ^ Gooroo Doss Roy v 
Issur Chunder Bose Marhby, jT^aiiL — ‘‘ We think the 
true presumption as to encroacbments made by a tenant 
during his tenancy upon the adjoining lands of his land 
lord IS that the lands so encroached upon are added to 
the tenure and form part thereof for the benefit of the 
tenant so long as the onginaJ holding continues, and 
aftecAvards for the benefit of his landlord unless it 
clearly appeared by some act done at the time that the 
tenant made the encroachment for bis own benefit 


This IS the clear rule of English law, and it is a rule 
.which IS supported by reason and principle In India, 
^here there is a great deal of waste land and where 
huantiUes and boundaries are very often ill defined 
there are very strong reasons for the application of 
such a rule And the pnnaple upon which the rule is 


founded is one of general application namely that if an 


act 18 capable of being treated as either nghtful or 
wrongful it shall be treated as nghtful Now in the 
case put the act of the tenant in taking possession of more 
land rhfln was let to him though it may possibly have 
been a trespass and wrongfiil may in most cases equal 
ly well have been done with the assent express or 
implied of the landlord and so have been nghtful and 
m the absence of any proof to the contrary, it is treated 
as the latter We know of no case m which the pnn 
aple has been expressly recognued by judicial decision 

‘ DmU* Ram 6 W R.( Afl X)97i fUi • Gooroo 6 W R. ( AS X) 
lofli SUm » I>oorg», 7 W R- laaj Golsm * B*boo Gop*l 9 W R, 
6jj } Hoddyw » Malso I I- R- 10 CaJ 830 | Aft VIII of 1885 Sae. 
IS7 3 m sIm SluJkb • Utwwuaot, 15 \V R- 91 1 Bloodo » U*s»»T^ 

W R,4« 
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in India, but it is in accordance with the principle laid 
down by section 4 of Regulation XI of 1825 as to th^ 
increase of land by alluvion In practice also en- 
croachments made by the tenant are not considered as 
held by him absolutely for his own benefit against his 
landlord If it were so, the tenant would in twelve 
years necessarily gam an absolute title under the 
statute of limitations , but we do not know of any case 
in which a title has been thus established 

With respect to encroachments made upon the land 
of a third person by a tenant, he is considered to have 
made the encroachment, not for his own benefit, but that 
of his landlord, and a title acquired by the tenant by 
adverse possession against such third person inures 
to the benefit of the landlord. The tenant cannot 
treat the land as his own apart from the holding ** It 
would seem that a suit for additional rent would lie for 
excess land thus brought into the raiyat’s occupation ® 

Decrease in area due to diluvion has always been 
held to be a good ground for abatement of rent * It 
would be inequitable and unjust to make the raiyat pay 
rent for the land which is lost by the action of a river. 
Abatement was also allowed for land taken for public 
pui poses ® 

Decrease of area on encroachment or dispossession 
by a title paramount always entitles the tenant to an 
abatement of rent />ro tanto, but if a person without 
title dispossesses the tenant, it is the tenant’s duty to 


Encroach- 
ment on 
stranger's 
land 


Diluvion 


Disposses- 

sion 


* 22 W R 246 

* Nuddyar v Meajan, I L R 10 Cal 820 
’ Ante p 222 

^ Afsurooddeen K Shorashi, Marsh 558, Knsto i' Koomar Chunder, 
15 W R 230 

® Mohesh m Gunga, 2 Hay 495, Gordon <0 Moharaja, Ibtd 565, 
Prosuno v Soondur, 2 W R ( Aft X ) 30 , Maharajah v Chittro, 16 
W R 201, Deen ® Mussamut Thukroo, 6 W R (A(5tX)24, Watson 
1) Nistanni, I L R 10 Cal 544 
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protect himself It would seem that do abatement could 
be allowed in lucb a case ‘ 

R«gUti»tIon Registration of transfers and successions was not 
^^tnio»£«r* compulsory under the old laws and section 27 of Act 
X of 1859 and section a6 of Act VIU (B C ) of 1869 
did not apply to these raiyati holdings The interest of 
these raiyaU is not ' intermediate between the zemin 
dar and the cultivator So that no such raiyati hold 
ing would pass to an auction purchaser on sale for 
arrears of rent merely because the decree la against the 
registered tenant Section 18 of the Bengal Tenancy 
Act lays down that such a raiyat shall be ‘ subject 
to the same provisions with respect to the transfer of, 
and succession to, to bis holding as the bolder of a 
pennanent tenure This seems to imply that the 
provisions of sections 13 , 13, 14 15 and 16 of the Act 
apply to these holdings 

Pliitj by ^ raiyat, though settled later than the Permanent 

cootnd. Settlement, may acquire permanency and fixity of rent 
by contract with the landlord, subject to the provisions 
of the Jaw The inadcots are regulated by the con 
tract The protection which the sal^ laws for arrears of 
revenue and rent affird to a raiyat who has acquired 
a statutory nght is not available to the fullest extent to 
a raiyat who holds under a contract of fixity but he 
acquires as against the purchaser on such a aale the 
right of occupancy or the nght of a oon-occupancj 
ra^at as the case may be which the statutes afford to 
raiyats occupying and paying rent, and he cannot be 
ejected 

' Titpp « KstMdow W R Sp. Vot, ( AQ X J isa t Cbccd v Lok«. 
OAtb 6C.UR.4SH< 
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RAIYATS 

(OCCUPANCY AND NON-OCCUPANCY), 

Section 6 of Act X of 1859' laid down Every of 
raiyat^ who shall have cultivated or held land for a occupancy 
period of twelve years, shall have a right of occupancy 
in the land so cultivated or held by him, -v -v * 
so long as he pays the rent payable on account of the 
same ” There were certain e\ceptions to this rule, to 
which I shall presently draw your attention The ex- 
pression ‘ right of occupancy’ was used for the first 
time by the Legislature in 1859, instead of the 
classification of raiyats into the kJiodkast and the 
paikast^ a ne\v~ one was introduced, less complex in 
character and wi^th incidents more favourable to the 
cultivatin g clas ses Possession and cultivation of land 
and payment of rent were all that were necessary to 
confer on the raiyat this right of occupancy Resi- 
dence in the village in which he held land or his 
recognition as a member of the so-called political unit — 
the village community, would not improve or affect 
this statutory right in relation to the landholder, except 
perhaps, in matters of enhancement or abatement of 
rent A non-resident raiyat or an alien to the com- 
munity of the village might thus have, in the eye of the 
law as laid down in 1859, almost the same privileges 
and immunities as the khodkast raiyats He might still 
be raiyat, but if he could fulfil the conditions 


* See also Aft VIII (B C ) of 1869, Sec 6 
L (l) 
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laid down in section 6 of the Act, fao would cease to bo 
a tenant holding land at the pleasure of the landlord, 
liable to be ejected at the end of any agricultural year, 
and he would notbe bound to pay rent at the rate which 
the landlord might dictate The same levelling hand of 
the Legislature that had brought down at the Permanent 
Settlement the ancient rajas and had elevated the 
fanners of revenue to the position of temindars, created, 
in the year 1859 a ngbt for the mass of the agncultural 
population which raised them from the position to which 
they had been reduced on account of tbe want of 
any definite rules for the guidance of Courts of 
justice and the consequent introduction of rules of 
law with which English lawyers were familiar On the 
other hand many raiyats who could be called ikodkast 
were deprived of some of their pnvileges. 

The B^agal^ Tenancy Act of 1885 has made no 
material alteration to the law as laid down in section 6 
of Act Xof 1859. It has, however, partially revived and 
brought under definite rules the rights of khodkast 
raiyats The “ settled raiyat,*^ has enlarged means 
of acquiring occupancy right, while at the same time 
there has been a curtailment in cases of boldiugs m churs 
or dtarah lands and lands held under the utSandt sjBttm * 

The pnvileges attached to this nght of occupancy* 
^are considerably infcnor to those of ownem of property * 

It IS hentable, according to the ordinary rules of inhent 
ance to which the raiyat is subject — Hindu orMahome 
dan or any other personal law, as the case may be. But 
in default of heirs the ngbt is extinguished, and the land- 
lord 18 then entitled to possession and to settle the land 
with other raiyats * The crown is not the ultimate 
heir and cannot claim to have possession of the land as 


* Aa vui of 1885, See. *5 Aa vm of isss, s*c. iSo. 

Uhur « HUls, W R. SpL Vol 1481 BIUo *, » W R- 

139 1 LaI • Doo L. L. R. 3 CaL 781 
Y** Aa VIll of 1883 S«c. 36. Scajatoeram * UoDgloo 8 tV 
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the ultimate heir of the deceased holder of a right of 
occupancy Ordinarily the right is not capable of being 
bequeathed by will, but local usage or custom may give 
the raiyat the power to do so.* s^/3 

This right acquired by a raiyat, in so far as it is Transfer^ 
merely statutory, is not transferable - The raiyat 
cannot transfer it by mortgage, sale, gift, or exchange, “ 
nor IS the right saleable in execution of a decree* for 
money against him. The transferee acquires no title 
by the transfer,* and if he succeeds in obtaining pos- 
session, he is liable to be evicted as a trespasser'^ by the 
landlord, who is not bound to recognise him^ as his 
tenant. On assignment by the voluntary action of the 
raiyat, he is considered to have abandoned the land® 
and forfeited his right, the landlord being entitled to 
immediate possession.® But custdm or local usage may 
make the right transferable,*® and when it is so, the 

transfer may take place by the voluntary action of the 

- , • 

* Aft VIII of 1885, Sec 178, Sub Sec (3), cl (d). 

* Ajoodhya Imam, 7 W R 528, Tara v Soorjo, 15 W R 152 , 

Bibee Maxwell, 20 W R 139, Nurcndro® Ishan, 13 B L R 374, sc, 

22 W- R. 22 , Ram V Bhola, 22 W R 200 , Snshtee v Mudan, I L R 9 
Cal 648, Kripa u Durga, I L R 15 Cal 89. Kabil v Chunder, I L R 
20 Cal 590 , Kalli V Upendra, I L R 24 Cal 213 

* Dwarka Hurnsh, I L R 4 Cal 925, ic , 4 C L R 130 

^ Knpa V Dyal, 22 W R 169, Bhiram v Gopi, I L R 24 Cal 355 

* Doorga v Bnndabun, 2 B L R, App , 37, sc, ii W R 162 

" Bibee v Maxwell, 30 W R 139 , Ram v Bhola, 22 W R 200 

See the cases cited above 

^ Joy Kishen v Raj Kishen, 5 W R 147 , Suddye v Boistub, 15 
W R. 261, sc , 12 B L R 84 

® Hureehufc Jodoo, 7 W R 114, Nurendro xj Ishan, 13 B L R 274, 

Kalli V Upendra, I L R 24 Cal 212 
® Ram V Bhola, 22 W R 200 

Aft VIII of 1885, Sec 178 Joy v Raj, i W R 153 , Sreeram v Bis- 
sonath, 3 W R. (Aft X) 21 Chunder ® Kader, 7 W R 247, Nunkoo 
Mohabeer, ii W R 405 , Unnopoorna v Oomachurn, 18 W ^R 55,, 

Shunkur v Saifoollah, 18 W R 507 , Jugut v Eshan, 24 W R 220 , 

Dwarka ® Hurnsb, 1 L. R 4 Cal 935 , Palakdhari X7 Manners, I L R. 

23 Cal 179 
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raiyat or may be effected by the vanous mode* of invol 
UDtary alienation TTtc onus of proof of the usage or 
custom of transferability is on the raiyat or bis assignee, 
even if he la a defendant in a suit for ejectment^ Bat 
wherever the custom or usage of transferability la proved 
to exist the landlord is bound to recognise tbe Lraosfexee 
on hia obtaining possession and wherever the Bengal 
Tenanc) Act prevails as *oon as notice of tbe transfer is 
given to the landlord * The transfer must, of coarse be 
effected according to the means prescribed by the 
Transfer of Property Act ^ but it should be remembered 
that registration m the landlord a office is not necessary 
in the same way as in the case of transferable inter 
mediate tenures nor are the same penalties prescribed 
for non registration * The landlord s recognition of the 
sale must follow the alienation and consequent poa 
session without tbe payment of any fee’ or any other 
action on the part of the raiyat or bis alienee except an 
application for aemce of a notice under section 73 of 
the Bengal Tenancy Act 

^liod«o{u»lag The raiyat may use the land in any manner 
which does not materially impair the value of tbe land, 
or render it unfit for tbe purposes of the tenanej • U 
the tenancy has been created for ordinary agncultural 
purposes for cultivating paddy or other crops the 
raiyat will not be allowed to convert the land or any part 
of It into a tank or to erect substaDtial structures on 


Krip* * Darpa, I L R- IS Csi. 89 dlh at«» died thareln. Bat 
»*® Doj» a Aaund I L.R. C*l 38*1 Polok • Umoet* I L.R- aj C»L 
179 1 DaJ|Ilsti * Garafier L L. R. >3 Col. 447 

Aft VIII of 1885 5*0.73. Amfelka » CbcrwdhTT I L-R- a4C»l. tf+s. 

Aft IV of 1882 Sec. 54. 

T«»n»iiea» Blr«»«nr iWR.86iK«oo* Uicliiiwejwit,; WJt- 
IS j Woom* » Hurt*, lO W R, lon Joy *. Doorg» 1 1 W R. 34 ^ F" 
aerrlce of ooUoe aodtr *0011011 73 of A£t VllI of 18851 ••• Ralo* 
V)7Br>d8. 

Aa vni of 1885 fioc. a3j 60c. 178, Sub S^c 3 ( 6 ) 
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it ' Neither will he be allowed to dig earth for making 
bricks ^ It would se6m from the tlecided cases that the 
conversion of paddy land into a garden for horticultural 
purposes is a misuse of the land In cases of such im- 
proper use of the land, the landlord is entitled to ask 
for an injunction for restraining the conversion and 
also for damages to the extent of the actual loss sus- 
tained by him, provided he has not acquiesced in 
such use of the land by the tenant, and the conditions 
necessary for the issuing of a perpetual injunction or for 
awarding damages are present * It is inequitable and 
unjust to compel the raiyat to fillup the tank or remove 
the structures or the fruit trees he might have planted It 
is also inequitable to award as damages an amount that 
may be necessary for filling up the tank or other exca- 
vation The measure of damages should be regulated by 
a calculation of the probable loss that may in future be 
sustained by the landlord Estimate the letting value of 
the raiyati land before the conversion and that subse- 
quent to it, and the actual loss of the landlord will be so 
many years' purchase of the annual loss ^ Under the 
Bengal Tenancy Act, however, the tenant may make 
the improvements specified in chapter IX 

Under Act X of 1 859, the raiyat had not the right to cut Cutting down 

tr66S 

down trees, except those planted by himself ® But he 
could prove custom or usage to the contrary Ordinarily, 
the custom of paying chout or a fourth part of the price 
of trees so cut down, even if planted by the raiyat himself, 
prevails in many districts. The Bengal Tenancy Act 

‘ Jugut V Eshan, 24 W R 220, Lai Sahoo v Deonarain, 2 C L R 
294, sc L R 3 Cal 781 , Prossunno v Jagunnath, 10 C L R 205 

* Kadumbenee Nobeen, 2 W R 157, Anund® Bissonath, 17 W R 
416 But see Peter® Tarinee, 23 W R 298 

* Whitham ® Kershaw, (1886) 16 Q B Div 613 

* Nyamutoollah ® Gobind, 6 W R (Aft X) 4a Specific Relief Ad, 

Sec 54 

* Abdool ® Dataram, W R, 1864,9 3671 Goluck ® Nubo, 

21 W R 344, 
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has, in this respect improved the status of occupancy 
raiyat* by laying down, — * He shall not be entitled to cat 
down trees in contravention of any locaJ ciistom 
The words of the law seem to imply that there is a 
presumption in favour of the raiyat as to the existence of 
the right of cutting down trees whether the tree* 
have been planted by him or noU Custom or local usage 
to the contrary may be invoked by the landlord to take 
away the right of the raiyaL^ Neither can the raiyat, 
by any contract with the landlord, deprive himself of the 
right Section 178 of the Act, sub sec 3, cl (b), makes 
such a contract nugatory, if it be not consonant with 
established usage or custom 

The rent payable by an occupancy raiyat is to be 
at a fair and equitable rate.* The landlord is not 
entitled to claim more * and the tenant is not entitled to 
tender less than wbat it payable at soeb a rate Ordinarily 
the raiyat is bound to pay at the customary or perganab 
rate for the quantity of land actually held by him * bat 
in the absence of any evidence as to any other rate being 
fair and proper there is a presumption as to the fairness 
of the rate at which rent has been previously paid • 
Immunity from ejectment by the landlord, except 
under very peculiar circumstances 15 the greatest boon 
conferred on occupancy raiyats by the Rent Acts of 
1859 and 1869^ and the Bengal Tenancy Act of 1885 
Ejectment was unknown m olden days bat as demand 
for land increased ejectment or forcible ouster became 


• Aa vm of 1885 S«L aj. 

HsUr 9. Ram I L. R. as Cat 74a Grijt v MU L L. R. os C&l, 
744 ( ooto ) S€Tn«ir *. Locbln I L. R. 23 Cal. 854. 

• Ad X of 1859, Sac. 9 1 Aa VIII of 1885. Sac. 04. 

Noor Uahoraad V Hurri* W R., i8fi4(AaX) 75. 

Tl>alroo/aBaa *. Blnbeaboj’ 3 W Jt., Aa X, 29^ ac. B UR. (F B.) 30 *. 
Ad VIII of 1885, Sac. #7 Coapara Ads X of 18® (Sae. 5 ) 

and VIII (B.C.) of 1869. 

Ad X of 1859, Sac. »i Saa alto Sactioas aa and fj of Ad 
VIII OaC.) of 181S9. 
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common. Act X of 1859 landlord’s right 

to eject occupanc) -rai) alb, except for non-payment of 
rent*^ and breach of an) condition in the contract or for 
mibUbo of the land HJcctment could be enforced only ^ 
under a decree of Court ■* On non-payment of rent, the For non-pay- 
landlord had the right to get a decree for ejectment on de- 
fault of payment of the amount of the decree within fifteen 
days from the date of the decree If the tenure was 
transferable by custom or local usage, the landlord could 
not gei a decree for ejectment®, he could only put up to 
sale the tenant’s interest Section 78 of Act X of 1859 
and section 52 of \ct VIII (B C ) of 1S69 afforded an 
equitable relief, even if the lease stipulated for immediate 
ejectment for non-payment of arrears Fhe Court might 
extend the period of fifteen days on reasonable grounds. 

The Bengal Penancy Act has, however, taken away 
from the landlord this right to eject a raiyat for non pay 
ment of rent. Whether the occupancy-right is, transfer- 
able by custom or not, the tenant is not liable to eject- 
ment for arrears of rent, but his holding is liable to be sold 
m execution of a decree for the rent thereof, and the rent 
IS a first charge thereon The landlord has now 

the right of selling the land as property belonging to the 
raiyat, or if he does not choose to do so, he can 

follow in execution of his decree any ocher proper- 
ty of the raiyat, moveable or immoveable,® but 

he cannot eject him from his holding The Act of 
1859 recognised only a right to hold and cultivate, 
the Act of 1885 recognised, in addition, a limited 
proprietary right in the raiyat 

• Aa VIII ( B C ) of 1869, Sec 52 , Aa X of 1859, Sec 78 

* Musyatulla Noorzahan, I L R 9 Cal 808, sc, 12C L R 389 

’ Tirbhobun Jhonolall, 18 W R 206, Kristendra v Aena Bewa, 

10 C L R 399, sc, I LR 8 Cal 6751 Fakin v Fouzdar, I L R 10 
Cal 547- 

< A a VIII of I88-;. Sec. 6 < 

® Lalit i Binodai, I L R 14 Cal 
Cal 492 


i4,Fotick® Foley, I L R 15 
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Ejectment for misuse of land or for breach of^any ex 
press covenant m the contract of lease fo/ >vhich habih 
ty to ejectment Is expressly provided is an ordinary 
incident of a lease of immovable property even if 
the Iea5e Is j^prmanent* But all cmhied systems of 
junsprudeuce Sjfve safe guarded the rights of lessees 
by rules necessary for the protection q/ the weak and 
the Imprudent* The penod of limitation for a suit for 
ejectment for breach of an express covenant is only one 
year from the date of the breach if the contract ex 
pressly provide^ that ejectment shall be the penalty for 
such a breach 

The purchaser under a sale for arrears of revcDue 
under the Sale Laws or under a sale for arrear* of rent, 
•rhea he acquires a bUe free of iDcurabrances can 
not evict a raiyat with a nght of occupancy * even 
though he may hold under a lease panted by the 
defaulting proprietor or tenure holde;^ The nght of 
such a raiyat being statutory be is expressly protected 
notwithstanding that his occupation was onglnally 
based on a grant by the defaulter Section 37 of Act XI 
of 1859 in its proviso states — A purchaser shall not be 
entitled to eject any raiyat haviog a nght of oedupancy 
at a fixed rent or at a rent assessable according to 
fixed rules under the laws 10 force or to enhance the rent 
of any such raiyat, otherwise tha’a in the maaner pre 
senbed by the laws 10 force therefor or otherwise than 
the former propnetor may have been entitled to do " 
Section 14 of Act VII tB C) of 1868 reprodnees the law 
as laid down in section 37 of Act XI of 1859 


Aa Vlll oI 1885 »S- 

Aa VllI of 1885 Sw 155. ijfii 44 * 45 Via 41 Sm. 14. 
Aa VIII o^ 18S5, SetWale IB Alt I 

Aaxiol iSsa AS VIII of 1883 S«a i39u«IJ»o- 
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The Putnf'Sale Law^ also protects from ejectment -^n sale under 
“ hhodkast raiyats or resident hereditary cultivators ’’ vui^of 
I need not remind you that in the year 1819 the ex- 1819 and the 
pression “ right of occupancy ” was not used in the 
language of the Legislature, and tKd yi'ords used in 
the Putin Regulation ought now to apply to* occupancy- 
raiyats as well, especially as under the Bengal Tenancy 
Act, settled rai^ats necessarily acquire occupancy-right 
in all lands held by them in the same village, and there is 
not much difference between settled and khodkast raiyats 
The language used in the Regulation — “ resident and 
hereditary cultivators” — requires, however, to be modi- 
fied, as all occupancy-raiyats are not necessarily resident 
and hereditary ' If the words are strictly construed, a 
good many occupancy-raiyats may suffer Section 16 
of Act VIII (B C ) of 1865, re-enacted in section 66 
of Act VIII (B C) of 1869, contains a similar proviso, 
though apparently by an oversight the Local Legis- 
lature, instead of adopting the language of the 
Revenue Sale Laws, retained the time-honoured 
expression used in Regulation VIII of 1819 Section 
160 of the Bengal Tenancy Act includes, in the category 
of “ protected interests'^ any right of occupancy, 
and any right conferred on an occupancy raiyat to hold 
at a lent which' was fair and reasonable at the time 
the right was conferred Section 159' of the Act lays 
down that a purchaser on a sale for an arrear of rent 
shall always take subject to “ protected interests ” 

The right to sublet is an important incident of Ysubletting 
occupancy-holdings and requires special attention. In 
one sense, the right is inconsistent with the orig- 
inal purpose of cultivation which, as we have seen, 
lies at the inception of occupancy-right The Legisla- 
ture, however, .has very wisely provided for the raiyat 
occasionally letting out his land or portions of it 


' Regulation VIII of 1819, Sec 11, cl 3 

m'(i) 
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to under nuyatfl A ratyat with a right of occnpancy 
may for varioua reasons be prevented from cul 
tivating all his lands, and it would be extremely bard 
if the privilege of subletting be denied to him The 
Bengal Tenancy Act devotes a small chapter' on 
under raiyata and section 178 subsection 3 cl («) 
makes any contract between the landlord and his raiyat, 
which takes away his right to sub let subject to and in 
accordance with the provisions of the Act null and 
void Tins right to sublet which is very frequently 
exercised by raiyata occasionally causes difBculties 
in distinguishing an occupancy raiyat from an under 
raiyat The posibon of a raiyat with a nght of occu 
■pancy becomes to all appearance that of a middle 
man or a tenure bolder if he ceases to cultivate and is 
satisfied with receiving rent from the under raiyat If, m 
addition liis interest is transferable by custom and jf , 
for a long time he has held land through under raiyats 
only, he becomes in fact a middleman though m the 
eye of law, he continues to be an occupancy raiyat,* 
the under raiyat not being allowed except under very 
peculiar circumstances to acquire the status of an 
occupancy raiyat I have already drawn your at 
tention to the observations of the Calcutta High 
Court in Baboo Dhunput Singh v Gooman Singh • Ac ^ 
quiBitioD of laud for the purpose of cultivation is all 
that is required to make a lessee a raiyat,* It has been 
held tliat whatever may be the true definition of the 
word raiyat it w bv no raeana necessary that he should 


AS Vlll of 1885 Ch, VIL Ste alio J mear* GoDeja laW 
not Kboalial « Jojoooddeao 19 \V R,, 451 1 Domm * BUtwnr 13 
W R. 391 

Karoo *. Lnebtneepot, 7 W R. i 5 j Hureehar * Jodoo, 7 W R 
ii4lDarga« ICaU 9C L. R. 449. 

W R 1864, (Aa X ) 61 Vldo ant* p 985. 

Aa Vlllof 1883 Sec. 5 Sub .Sec. a, EapliMtioi) R *03 *- Lokfcet 
I W R, 71 1 Um* » Uin* 8 W R. 181 Kalee * Ameer 9 W R S 7 V 



WHO MW AOjUIUh OCCUinNCV RIGHT? 




be an actual cukivator Section 6 of Act X of 1859 says 
flihtinclly tliata lias //eA/ land for lutrlve yeari. 

couhCcutK , Is entitled to have a right of occupancy in 
the baine v%ay a^ a r.viy.iL who hab cultivated land for 
the banie period But though an under-raiyat it> admitted 
to the occupation of land for the purpobe of cultivation, 
his holding under a raiyat and not a tenure-holder is 
generally a bar to his accjuisition of the same right wdiich 
his lessor has under iIr law' A raiyat does not become 
a middleman, simply because, instead of cultivating the 
land, he erects shops on it, lets them out, and receives 
profits from the shop kei pers ‘ 

The Fight to surrender the holding is another Surrender 
incident of occupancy-right* We have already and abandon 

seen’ that permanent tenure-holders cannot relinquish 
their tenures without the permission of the superior 
holder But the law' has especially protected the right 
of an occupancy raiyat, to surrender his holding, and 
any contract, taking away the right is invalid in law * 

If, however, a raiyat is bound by a lease or other agree- 
ment for a fiKed period, he is not entitled to relinquish 
his holding before the expiry of such period “ There 
cannot be a surrender of a part of a holding nor can 
'k sharer surrender his share ® Abandonment by the 
^tenant may m some cases amount to surrender’ 

I propose now to deal with the follow'ing matters 
with respect to occupancy-right — (i) Who may acquire 


'i. * Khujoorunissa v Ahmed, 1 1 W R 88 

• Aft Vni ( B C ) of 1869, Sec 20 , Aft VIII of 1885, Sec 86 
Ante p 203 Heera v Neelmonee, 20 W R 383 

* Aft VIII of 1885, Sec 178, Sub-Sec 3, cl (c) Gopal v Tarinee, 9 
W R 89 

» Aft VIII of 1885, Sec 86, Sub-Sec i Kashee v Onraet, 5 W R 
( Aft X) 81 , Tiluck 1/ Mohabeer, 15 W R 4S4 

•Sarodav Hazee, 5 W R (AftX) 78, Mohima v Pitambur, 9 
W R 147 

•L ^ Aft VIII of 1885, Sec. 87 Ram v Gora, 24 W R 344_ Golam v 
Golap, I. L R. 8 Cal 612 
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the nghtf (2) With respect to what class of laod may 
the nght be acquired ? (3^ How ma) the right be ac 
quired ? U) What are the respective duties aod liabilities 
of the landlord and the tenant dunng the penod of the 
existence of the nght in the tenant? (5) How may the 
right be lost or determined ? 

only Uudcr Section 6 of Act X of 1859 and Bengal Act 
oi»y tafiln ym jg5g ^ under sections 19 and 21 of 

right the Bengal Tenancy Act a ratyat only may acquire 

occupancy right But all raiyats are not entitled to 
have the privilege which the Regulation code of 1793 
practically took away from the culbvators of the soil and 
which the Act of 1859 restored to them though partially, 
after the lapse of nearly sixty years Broadly speaking — 

‘ Every raiyat may have a right of occupancy id the land 
cultivated or held by him" but there are the exceptions 
which we have to note As regards the artual cultivators, 
the Rent Acts of 1859 and 1869 made an exception as to 
persoiisholdiog or cultivating land under sub-leases from 
raiyati having nghts of occupancy if they held for fixed 
3 |perioda only or from year to year* These sub lessees are 
known by vanoua local name* in dificrent parts of the 
country %^f^^korfadars durjotedart^ and are called 
under raivats in the Bengal Tenancy Act, An under 
raiyat could under the old law acquire a right of occa 
pancy in lands sub let to him otherwise than for a 
term or from year to year * but ordinanly he could 
not acquire the right as he generally held for a 
termlor from year to year But cases might occur in which 
the terms of tbeir sub leases would entitle the under 
raiyats to acquire the same sort of statutory nght as 
the superior holder* ihctnteWes The Bengal Tenancy 

K*U1 * Nad ir 6 W R. i63| AMool » KaJee 7 W R. 8i i 
KaU« *. R-un 9 W R. 344 Hataa * Mookta, 10 W R. 1 13 1 Ranulhw 
*. Haradan la W R. 404J NU » Danoh, IS W R.4fi9l Utmopooraa 
« Radb*, 19 W R. 95 
‘ AftXof 1859, Sectf. 
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^ct, however, does not favour the acquisition of the right 
by under-raiyats, as it manifestly tends to take away 
from the raiyat with a right of occupancy his power of 
cultivating his lands himself or by hired labourers The 
existence of the same sort of right in two persons, hold- 
ing the same piece of land, one claiming under the 
other, IS in itself an anomaly, and whatever conflict of 
opinions there might be under Act X of 1859, it may 
safely be said that under the Bengal Tenancy Act ah 
under-raiyat cannot acquire a right of occupancy, unless 
custom or usage favours him ^ ^ 

A ‘settled raiyat’^ acquires, under the Bengal Tenancy Settled 
Act, aright of occupancy in all lands held by him for the 
time being as a raiyat ® The idea of the right of a 
settled-raiyat owes its origin to the right which was 
know n to belong to khodkast raiyats who were crea- 
tures of custom , but a khodkast raiyat might acquire 
hi^ peculiar "status by residence in a village for a much 
shorter period than twelve years, though he is not neces- 
sarily, a “ settled raiyat^’ by holding land for a period 
of twelve years or longer Recognition by the village 
political unit was all that was needed to make a new 
comer-intb^ the village'a khodkast raiyat, the period of 
residence being perfectly immaterial but residence 
in the village was absolutely necessary to give the status 
The nearest cognate relation of a village mandal, unless 
he happened to be the heir-at-law',w'ould not be a member 
of the political unit, if he happened to be a non-resident, 
even though he might hold land in it for a long period 
He would still be a paikast^ raiyat, having none of the 
burdens and the privileges of a khodkast cultivator The 
" settled raiyat'' is a creature of the Legislature and 
not of custom or customary law The Bengal Tenancy 


* Aft VIII of 1885, Sec 183, Illustration 8 For the incidents of an 
under-raiyat’s holding, see Aft VIII of 1885, Ch VII. 

» Aa VIII of 1885, Sec 81, cl I. 

* Ante p 280 ^ Ante p 281, 
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Act, ID section 20, makes every raiyat having a 
right of occupancy, . bol ding land as raiyat con 
tinuoualy for more than twelve years m a'ny villap^ 
a settled raiyat of that village Whether the rai>at 
be hhodk^zt or pmkast^ whether he b* recognixed 
by the residents of the village as a member of 
their body or not he becomes a settled raiyat as soon 
as he has acquired a right of occupancy in any land 
ID the village The acquisition of the nght is dependent 
iupon codified law and not upon the voice of t^^pea 
santry in a village Again a person is a settled raiyat of 
a village, wthia the meaning of the Bengal Teoani^ Act, 
if he has continuously held land in a village though the 
particular land may bo different at different times' A 
person is deemed to have held as a raiyat land held by 
hu predecessor and lands held by cosharers as a raiyati 
holding are regarded as held by each separately * A 
person is also considered to be a settled raiyat of a 
village so long as be holds any land as a raiyat id that 
vilUge and for oue year thereafter • If a raiyat recovers 
possession of his bolding under section 87 of the Act 
he contiDucs to bo a settled raiyat of the village, not 
withstanding the previous dispossession* There is a 
considerable difference between the nght of occupancy 
under the Rent Acts of 1859 and 1869 and the right of a 
settled raiyat under the Bengal Tenancy ^ct A settled 
raivat acquires a nght of occupancy in any land he holds 
however short the period of occupation may be, not by 
occupation of and payment of rent for the same piece 
of land for a conbnuous penod of twelve years. 

Tenants holding land under the bhagdari* or 
>**/**■• bkaolt system mav acquire the nght 10 the same 

Aa VIII of 1685 Sea 30 cl a 
Aa vm of 1885, 30 , cUxiKS 3 »nd 4- 

Aa V III of 1885 S«a to cL 5- 
Aa VllI d 1885, S*c. 30 , cL & 

Horwhor * Blm«f 6 W R. (AaX) 17 I «««•»«* 

EsiffioUco, 15 W R. 479. 
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way as r.ilyat^ pastnjrrcnt iii specie 7 he law makes 
no distmclion between rent in kind and rcMit in specie 
'fhonsandb of raiy.ils, specially in the province of Behar, 
hold land under the s)^Leln known as the bhaoli, 
buifaiy or bhagdaUf and manv of them have done 
so for 'fenerations 

It was at one lime doubted whether an indigo Indigo con- 
concern or a firm, which has no corporate or legal 
existence as an indnidual or individuals, could ac- 
quire a right of occupancy.^ It w.is contended, on the 
one hand, that thcrigiit could be acquired only by raiyats, 
and that members of an indigo concern could not 
come within the ordinary meaning given to that w'ord , 
and that an association of persons constituting a firm, 
who had a large capital and who devoted their energy 
to the improvement of the soil for the benefit of the 
country as aUo for their own benefit, could not be said 
to be a raiyat On the other hand, it was contended that 
there was' nothing m the law to prevent the acquisition ^ 
of the right by such an association There was, in^ 
fact, no reason why a firm, cultivating indigo or tea by 
hired labourers, should not have the privileges of raiyats 
in the sense the word has been used in the Tenancy 
Acts,- No doubt the word raiyat ordinarily carries 
3|with it the idea pf poverty, ragged clothes, and miserable 
hovels , but I suppose ihe law never intended that the 
privileges of occupancy-right should be attached only to 
want and destitution, and not to wealth and palatial build- 
ings If a firm cultivating indigo or tea continues to 
have the same members and to occupy the same piece 
or pieces of land or hold land in the same village 
for more than twelve years, it should have the right 
which the law has cre^^ated for the benefit of cultivators 
The Bengal Tenancy Act, in section 5 , read along 

* Cannan « Kylash, 25 W R 117, Rai j? Laidley, I. L R. 4 Cal 
957 

^ ■* Laidley v Gour, I L. R 1 1 Cal 501 
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With section a of the General Clauses Act (I of 1868) 
clearly indicates that an association of persona or ^ 
firm IB as much capable of acquiring the right as the 
poorest cultivator of the floil 

The landlord Uimself cannot by cultivating his ovn 
land even if he were to use the name of a stranger as 
holding the land acquire a right of occupancy m the land 
so cultivated by him* The system of holding land 
in this country benamt in the names of servants and 
relations, is common though no presumption ought to 
be made m every case 10 favour of benamt holding 
Evidence may be given to show that the landlord himself 
has been cultivating and taking the profits of the land 
and such evidence may be sufficient to prove the 
benami character of the holding Ca^ea about benam t 
bolding occasionally arise espeaally when the landlord s 
interest u sold and he, the outgoing landlord attempt s 
^ resist the purchaser by potting /onsard n^mli^l 
j ^olders onder him 

A co-sharer out of a body of landlords cannot acquire 
the nght by holding and cultivating land aud paying 
a proportionate share of the rent to the other co- 
sharers Neither can be do so by holding land with the 
permiBsion of the other joint o^vnrrs the latter holding 
other lands by arrangement-* It is wrong in pnnciple 
to allow a landlord to have the benefits of the right, 
which the law intended to confer only upou raiyats and 
if a co-sharer landlord were entitled to acquire the right 
of a raiyat, opportunities of committing fraud upou 
strangers and diminishing the actual quantity of raiyati 
land In a village would be great At one time it was 
doubted by the High Court at Calcutta whether such a 
co-sharer could acquire the nght and in one case* it was 




» R»«d * Sr»ekUlj« 15 W R 430| Ridh*, * lUkii*!, 
U8a 

Rostkoobcisv Bbb«a bW R-tAfiXlo*- 
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thrown out that the question was one of fact and not of 
law It wau held that the conduct of the co-sharers might 
be evidence for proving the existence of a right of occu 
pancy in any one of them But the Legislature has, ir 
section 22 of the Bengal Tenancy Act, indicated thal 
such an acquisition of the right cannot be recognized 
The union of two inconsistent rights — of the landlord 
and an occupancy-holder, has been deemed improper 
and against the policy of law, and as soon as they unite 
in the same person, the inferior right is extinguished ^ 

A lessee, such as an tjaradar or farmer of rent 
whether he is known as a ticcadar^ katkmadar or 
jnostajir^ cannot acquire the right in any land com- 
prised in his ijara or farin'* A man cannot occupy 
'Ithe double character of a landlord and a raiyat and 
/acquire a statutory right on the pretence of paying 
•rent to himself® If a person is already in occu- 
pation of land as a raiyat and obtains a lease of the 
landlord’s right before the completion of the period of 
twelve years of his possession as a raiyat, his possession 
of the land during the period of the lease cannot be 
counted as thit of a raiyat, and the acquisition of the 


* But see Sitanath v Pelaram, I L R 21 Cal 869 and Jawadul v 
Ram, I L R 34 Cal 143 In this latter c£ise,a division Bench of the High 
Court, consisting of five Judges, held — •“ The effect of a purchase, by 
one co-owner of land, of an occupancy right is not that the holding 
ceases to exist, but only the occupancy right, which is an incident of the 
holding, is extinguished ” The result is that the purchasing co-sharer 
becomes a raiyat What is his status ? If he becomes a non-occu- 
pancy raiyat, he will be entitled to acquire the status of an occupancy- 
raiyat by twelve years' occupation He cannot be an under-raiyat 
The land being raiyati, the incidents of a landlord’s private land cannot 
attach to it Such a tenancy will certainly be of an anomalous 
charafler and one not recognized in the Aft 

^ Aft VIII of 1885, Sec 22, Sub-Sec 3 Lalla v Bhaka, 17 W R 242 j 
Wooma® Koondun, 19 W R 177 , Ramsarun ® Veryag, 25 W R SS4 , 
Thomas® Punchanun, 25 W R 503, Lai® Solano, I L R 10 Cal 45 
® The unreported rase Kishen ® Rajah Ridha cited in Lai ® 
Solano, I L R 10 Cal 45, sc, 12C LR 559 But see Jawadul ® Ram, 
I L R 34 Cal 143 
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right remaiDS in abeyance during this penoiL^ If the 
nght was already perfected before the beginning of the 
lease the right would not be lost To use the words 
of Mittcr J m Lai Bahadur Sing v E Solano*^ ^ 
During the time of the ijara the raiyat remains m * 
possession of the land in a double capacity, and the 
operation of the acquisition of the nght of tenancy 
remains in abeyance * 

A person possesging or cultivating land as a treapas 
ser cannot acquire a nght of occupancy * If he de 
•lined to have the position of a raiyat paying rent and 
held the land either stealthily or by setting the landlord 
at defiance his wrongful possession would give him no 
nght as a raiyat If he set up a /aMirq; title he would not 
be permitted to claim the benefit which only a raiyat 
paying rent is entitfed to have * The setting up of 
a title hostile to the landlord amounts to a disclaimer 
which prevents the acquisition of the nght* 

Permissive possession or possession by a servant zdf 
such It not that of a raiyat, and cannot confer the nght* 

I may here add that the acquisition of the right 
does not depend upon bolding under and payment 
of rent to the nghlful owner ' The nght is not 
acquired by the raiyat by virtue of any grant but 
it grows from the mere circumstance of hia holding 
and cultivating land and paying the rent due in respect 


V }eoUU, I U. R. i 6 Cal 137 

1 . L. R 10 Cal 45. Bat Me Gar v Jeolal L L- CaL 137 
aMyk V Bhagabatl, I L. R. 16 C«L lai 

pact* Meab^ W Sp. VoL, F B 1461 Gureeb * Bhootnu 
aW R.(AaX) 85 t Shelkb Gboiam « Rajab PoortKi 3 W R. ( AA 
X) 1471 BbooboDjo; 9 Ram 9 W R 4491 

* Srearantly Wooma * Klaho a* 6 W R 33S1 Itban v Hurbb 18 
W R. 191 Ralee « Sbiahonee, aj W R. 41. 

Dabee * Ma {for S C L. R* ao8i Sot/abbama v Kriibaa, 

I L. R. (5 Cal 55 ) laban v Sbama I L. R. 10 Cab 41 

Wooma « Bokoo, 13 W R- 333 1 Klohar * Ram f 1 W R- 400 
^ — d a Sbeo, 19 W R-^ aaSi Sreamotty a RadUca ' r* ! o 
KaJo J L R.»^CaI. 708. 
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thereof ^ If a raiyat has been induced into the land by 
•^one of several co-owners or the holder of a life-estate 
or a mortgagee in possession or even by a trespasser, 

^he is entitled to claim a right of occupancy in the same 
way, as if he has come into possession at the instance 
of the absolute and rightful owner It is quite immate- 
rial as to whose tenant he has been, provided he has 
held the land bonafide as a raiyat and has paid rent 
therefor - 

Land must be taken or used for agricultural or horti /Agncultural 
cultural purposes, otherwise no right of occupancy can be 
acquired ^ In Kalee Kishen Biswas v Sreenmtty Jankee 
and others^ ^ Phear J , is reported to have said — “ The oc- 
cupation intended to be protected by this section (section 
6, Act X of 18591 is occupation of land con-.idered as the 
subject of agricultural or horticultural cultivation and 
used for the purposes incidental thereto, such as for the 
site of the homestead, the raiyat or the mall's dwelling 
house and so on I do not think that it includes occupa- 
tion, the mam object of ^hich is the dwellin g hous e 
Itself, and where the cultivation of the soil, if any there 
be, is entirely subordinate to that I had occasion in the 
case of Khellut Ghunder v UmirtOj reported in the 
farst volume of the Indian Jurist New Series, 426, to 
consider the matter very fully, and I see no reason now 
to alter the opinion which I then expressed ’’ The 
late Justice Dwarkanath Mitter, however, was of a differ- 
ent opinion® His view of the law was the same as 
that expressed in some of the older cases, but it has been 
held in almost all the later cases on the subject, that 
there can be no right of occupancy in land used mainly 

Zoolfua V Radhica, I L R 3 Cal 560, jc , i C L R 388 

* Pandit Sheo v Ram, 8 B L R 165 , ^oolfun v Radh ica. I L. R. 

3 Cal 560 

* Ramdhun v Haradun, 12 W R 404 

* 8 W. R 250 

* Ram Durga v Bibi Umdat, 9 B L. R loi In re Branaamayi, 9 

BLR 109 j Brajanath v Lowther, 9 B L R 121. f 
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for any but agncuUural or horticultural purposes In 
■ Mohesh Chunder Gungopadhya v Bisho Nath Doss^ the 
question was discussed by Markby J and he came to tbe 
conciusion that it was settled law that the provisions of 
section 6 of the Rent Act** could apply only to lands 
used for agricultural or horticultural purposes 
i'Homwtcid . No right of occupancy can bo acquired in land used 
for building purposes * Neither can the nght be 
^ acquired in land used for the erection of a school 
or a church * and no suit for enhancement of rent 
or even for the recovery of arrears of rent of such lands 
could be maintained in the Collectors Court noder 
the Rent Act of 1859 Similarly land used for 
arkats ghats bajtars indigo-factorics or manufac 
tonescannot come within the purview of the Rent Acts 
But if a piece of land has been used by a culUva^r for 
hi8 own habitation and it is a part of an entire agrjcul 
tural holding he acquires a right of occupancy in itjfvith 
tbe rest of the land in the holding * If a nuyat holds 
hts homestead land otherwise than as a part of his agn 
cultural holding the inadcnts of bis tenancy of the home* 
stead land are regulated by local custom or usage, and 
subject to such local custom or usage the raiyat may 
under the provtsioos of the Bengal Tenancy Act • acquire 
a nght of occupancy in it. it seems that if a raiyat hold 
^ log land for agricultural purposes holds his homestead 
land as a dififerent bolding in the same village and 
not as a part of bis agricultural bolding be has 
ordmanly the tame sort of right in the homestead 


‘ 14 W R. 40a 

Aa X of 1859 1 Aa VIll ( B C ) o< Iftjg 
< KaIm * II W R. 183 | ilbarcb » Rath 1 1 W R. S *7 I 

R»re«* Bibo# 1? WJC iSi Mwi4 o v Wllliim St^llart, 17 \V R.44‘ I 
Moh r* R«ta, si \V R.400) RaUiaIv Dloomojt, 1. U R. 16 C#L 650. 
“f- Ranw Sbanofooj## » Bhimhardt, g W R. 55a. 

'C Pofttto » R*Jc»,a» W R.3111 Mob*$li * Biihooatl»»a4 WJl. 4*^ 
(j. Aa VIII of 1885, Sec. 183. 
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/T.tiul a-> in tile agnculturdl holding * The two holdings, 
in ^uch a cai.c, <ire intscpar.ihly connected with each 
other Tile men fact of tlu tenant holding his hoine- 
>te id land and his agnculluril holding as separate 
juinmasy though under the sann landlord, can be no 
reason for applyu g different rules of law to them In 
a good main districts in Bengal, tenants are allowed to 
hold homestead land without payment of any rent, as 
in these dntriets it isapri\ileg« of the cultivating classes 
to have land rent-free for habitation. In other districts, 
local custom or usage entitles tlie raiyat to pay merely 
a nominal sum as rent for his bfi:>too and ndbastoo lands 
Section 1 82 of the Bengal Tenancy Act intends to pro- 
tect the raivats who hold such homestead hinds, but the 
rule laid down tlierein has nothing to do with other kinds 


Utbandi 


of homestead lands Under the Hindu system, and, it 
would seem, even under the M ihomedan system, no rent 
was levied with respect to the homestead lands of the 
agricultural population, when they were held as in- 
separable appurtenances to agricultural holdings. 

In some of the districts in Bengal, it is neces-/' 
sary to keep land fallow for a year or two, in order that lands 
fertility may be restored Cultivation for successive years 
takes away the productive power of the land to such 
an extent that the raiyat is obligi-d to have re- 
course to other pieces of land Manuring is un- 
known or IS disproportionately cosily In the dis- 
'trict of Nadia such lands are known as uthandi or 
yincksan " In Dwarkanath Misree v Noboo Sirdar^, an 
utbandt tenure is defined to be one “ 1 ^ which the raiyat 
^j^oIds a certain area of land, but for which he pays 


^ent acc ording to the quantity of that land which year 
year he cultivates The rent vanes according to 


* See Kalee Sreemutty Jankee, 8 W R 250, Pogose v Rajoo, 22 
W R Sn ! Mohesh v Bishonath, 24 W R 402 

* Prem v Shoorendro, 20 W R 329 
’ 14 W R 193 
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t|ia cultivated area. ' Under the Acts of 1859 and 1869 
if the raijat paid rent for the penod he coutd cultivate 
and did not pay when he could oot cultivate, or paid 
only for a» much land as he could cultivate many year, 
the holding and cultivation for more than tuelre 
years, though discontinuous gave him a right of 
occupancy * Section 180 of the Bengal Tenancy Act 
has made a matenal alteration in the status of 
raiyaU No occupancy right is now capable of being 
acquired in uibandt lands, unless the same piece of laod'^ 
baa been held for twelve continuous years • Section 19 
of the Act, however malres an exception in favour of 
ngbts acquired before the commeDcement of the Act, 
by operation of any enactment custom or otherwise. 

FUtftriefc The nght cannot be acquired m julkars or tanks 

when such julkars or tanks are not appurtenant to 
land acquired or held for cultivation * If a raiyat holds 
• a taol as a part of an agricultural bolding the water of 
the tank being osed for domestic purposes or for imga 
tion or preparation of jute or similar other crops, he 
acquire* a nght of occupancy in it* But be cannot^ 
acquire the nght in a tank osed only for the rearing 
and preservation of fish when it is not a part of an 
agncultural holding • 

"VpiitureUnd. Pasture land ba* been held to Come Within the pitr 
view of section 6 of the Rent Act*. The nght may bc*^ 
acquired in land used for graxiog horses * But a tenant 
canuot acquire a nght of occupancy merely by the user 


Pvxrka « Noboo, 14 W R. 193 Prtrn «. Sboorondro, 30 W R. 
Bon! • Bhobiii, L L. R. 17 C»L 393 

Wooma * Gop*l 3 W R ( Afi X ) 19 SIboo * Goptl, 19 W R- 
soo ; NWhl • RiiP »o W R.341 

WoomA * Gop»l, a W R. (Aft X) 19; Sfboo » G p^l 19 WT R. 
too NWbl * R*® 30 W R. 341 1 Slum » Th« Coort <A \Vt it *3 
W R. 433 1 Jogfoboadboo * Protaotbo, L U R. 4 CaJ 767 Botl/a * 
Aknm I L. R 4 Cal, 961 

Vfllot 1885. Sec 190 . FIU[utrick* n 
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of pasture land of his landlord, if he does not pay 
rent for the same, though he may acquire a right in the 
nature of an easement 


The right cannot ordinarily be acquired in land held 
by the proprietor of an estate or a tenure-holder as 
Ins private land, known in Bengal as khamar, mj or 
mj-jot, and in Behar as zirat, nij, sir or kamat ^ 
The distinction between teneinental lands and the 
lord s domain is well-known The lord''s domain of 
feudal Europe resembles in many respects the lands 
k^n^viT' as nij jot &c , in the Bengal Provinces 




^ncient 


times, the chiefs m I-ndia as elsewhere, had 


Jands held and cultivated by themselves, by members 
q Ttheir families or hired labourers, and at the same tim e, 
^ey collected a share of the produce of ordinary raiyati 
[^ds as land-tax 
cuItT 


In course of time, the chiefs ceased To 
cultivate the lands themselves or through members of 
their families , but cultivation by means of hired labour, 
principally through the aid of the sudras, continued 
for a long time When the Mahomedan government 
reduced the native chiefs to the position of zemindars, 
it a llowed the lands which they held or khamar 

^ remain in their possession, but did not exact j,ny 
land tax for th em The land-tax that was levied through 
the zemindars was for lands held by raiyats, artisans and 
persons following trades and professions The quan- 
tity of land held by each zemindar as nij-jot or 
^hamar was limited, and the fiscal authorities very seldom 
permitted him to extend it The farmers of revenue, who 
ultimately acquired the rank of zemindars, were also 
allowed to hold lands of a similar description The exten- 
sion of the quantity of nij-jot or khamar land was, how 
ever, not unfrequent, but there is every reason to believe 


Proprietor’s 
private lands 


‘ Aa X of 1859, Sec 6, Aa VIII ( B C ) of 1869, Sec 6, Aa 
VIII of 1885, Sec 116, Gour v Beharee, 12 W R 277, Bhugwan 
V Jug Mohun, 20 W R 308; Hurish r; Gunga, 35 W R, 181 , Obhoy 
V. Kanye, i C L R 394. 
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that such extension was aurreptitions Encroachments ou 
twafite lands and occupation of lands abandoned bv raivati, 
were the principal means adopted by xemindars for 
Increasing the quantity of private lands 

The propnetar) right of the Government in waste 
lands IS a matter of controversv and high authorities 
ha\c said that waste lands m India theoretically belong 
ed to the various village communities and were capable 
lOf being brought under cultivation as soon as there 
were opportunities for iL There were waste lands and 
virgin forests lying at a distance from inhabited vil 
lages and these would not come within the definition 
of the common mark In ancient times temporanly 
uncultivated lands used to form parts of village 
domains but they would sometime or other be culti 
vated and thus merge m the arable mark Encroa h 
meats on such waste lands by the landlord himself would 
decrease the quantity of land available for the use of 
raiyats and prevent an increase in the land tax which 
should have come into the imperial exchequer The rajyats 
themselves would for obnous reasons resent such en 
croacbments The Mahoroedan government neces 
'sanly discountenanced the extension of lemindar’s 
private lands by means of gradual inclusion of 
parts of the uncuUivatrd waste lands which were re 
served by the common law of the country for the 
Use of the peasantry and the increase of revenue 
The Bengal Tenancy Act though it lays down rules 
[or the determination of the character of any land as 
raiyati or private distinctly contemplates that there 
sho uld be no extension of the quautity of proprie- 
tor’s private lands in any village It excludes uocul 
Uvated or waste lands • which according to the estab- 
lished usage of the country have always been reserved 
for supplying the necessanes of life of an ever growing 

* • VUUg* ComrauiUlc*, p. iGs (i>t Edltioo). 

• Ct Uaur*l,p.7 
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population It niakob rulcb for the record of proprietor's) 
private and s,uch reuordb will effectually prevent 

land-owners from evtcnding them ‘ 

When a tenant abaiuloned his holding or was com- ^mdaabant^ 


''pelled to abandon by the tyranny of the hindlord, the 
land thus left vacant might be cultivated by the landlord 
himself for his> own prolit, until another tenant would 
come in and occupy it In theory. the land . 
notwithstanding cultivation by the landlord himself , 


between the owner of the land and the cultivator, neither 
did it create in favour of the cultivator any interest in 
the land so let out It was really cultivation by hired 
labour, a share of the produce being taken by the 
labourer as remuneration or wages. Vrihaspatt, 
as quoted in Paras'iramidhavaf says — ''The culti- 
vator is entitled to a third or a fifth share of the 


doned by 
raiyats. 


j\vould not be a pa rt of his private lands, but would co n- 
t inue to be a part of the taiyati lands of the village. 
It was the duty of the landlord to let out the land to 
a tenant as soon as one was to be had, and he would 
commit fraud on the state if he did not do so. As 
I have already said, surreptitious occupation must 
have been common, but the land law and the fiscal 
system of the country required that such lands should 
be let out at the first opportunity could not m 


qlden days, and cannot now be nihio^ or sir 

The private lands of the zemindars and persons 
having a similar relation to the peasantry were thus 
limited in exti’nt, and theoretically incapable of ex- 
tension They were not always cultivated or caused 
to be cultivated by the land-owner himself , they were 
let out occasionally on rent in specie, but more 
generally at half the produce or even a smaller share 
The letting ou t, in fact, did not, according to ancient 
theory, create the relationship of landlord and tenant 


X 

Tenants' right 
m private 
lands. 


A£l VIII oE 1885, Secs 117-120 
O (I) 


1 
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produce The text occars in the chapter on fVag/s In 
Pardsaramddhava, and the commentator explains that ‘ a 
fifth share is due to the cultivator if he receives food and 
raiment from the owner of the land a third if he does 
not In later days, the share became generally a half 
instead of a third and hence these cultivators used to be 
^called Ardhoxiri Half the prnrinrr war df Ugerablg 
'■ land owner by the cultivator not as rent, b ut 
land owner who was entitled to cultivate th e 
[ and himself or by hired labour allowed him t o 
^tain a bait as the price of his labour The theory 
^ law at the present dav. ii that payment to th e 
l ^dlord m kind it as moch rent as payment in speci e 
the prevalent notion amongst the people and 
general practice with reference to mj jot lands 
a ^e more 7 n harmony with the role laid down by 
t ^e sage VnhMPa U Wherever the Rent Act* have 
made much impression a cuJUvator holding land 
3Q terms of payment in kind, has not, in practice, that 
imonntof stabdity as an occupancy raiyat ought to have, 
but is liable to be ejected at the end of any agncul 
tural year The pnnaple that underlies the rules laid 
down in the Acts of 1859 

propnetor is entitled to bold and cultivate ntj jot, 
nr or Mirat land by hired labour in any year he 
pleases. The mere occupation for a number of years 
by a raiyat does not make the land raxyatt, and 
depnve the landlord of the right of re-entry at the 
end of any agncultaral year The raiyat cannot 
acquire a nght of occupancy or even the status of 
a non occupancy raiyat simply by occupation and 

^ fiOTTJi l — Smriil, c»J- 

colta A S PabUc&Uoa, VoL 11 I.( p 131 
* Mwi ’H iqqq iflKiqqi4 uVln 

nqiwr i Smriu c*i«tu 

A. S. Pobllcatloo, VoL III p. 031 
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payment of rent, as he may with respect to ordinary 
raiyah lands.^ 

But notwithstanding that a piece of land was 
originally the private land of the proprietor, may 
^ly his conduct waive his right to hold it as no n- 
may make it raiyatt The Settlement Reg- 
ulaHon’ included m the assessment of land revenue 
the profits of nankarj khamar, mjyot and other private 
lands as of ordinary malgoosari or raiyati lands This 
|Regulation did not lay down any rules as to the 
rights of the 1 and-Iord with respect to these lands in 
relation to the raiyats The words of the Regulation, 
however, are clear, as indicating a distinction between 
malgoozg n ov r a lya if 1 a n d a and non malgoozart or non- 


XKgiyati lands The Rent Acts provide that if any land, 
being mj-jot, khamar or sir, has been held under a lease 
for a term of years or under a lease from year to year, the 
raiyat does not acquire therein a right of occupancy or 
the right of a non-occupancy raiyat ® But if the holding 
of the land by the tenant be for other than tor a term 
qf years or from year to year, ij: is impressed with th e 
,;^ ^racter of ordinary raiyati lan^ and the tenant ma y 
I nquire a rigut of occupancy therein * 

Questions of difficulty frequently arise in determin- 
ing whether any particular piece of land in a village 
IS raiyatt or non raiyati It is always to the benefit 
of the raiyats that it should be declared to be a 
part of the raiyati lands of the village, while the pro- 
prietor would have as much non-raiyati land as is 
possible The burden of proof is on the landlord, the 
presumption of law being that no land is khamar, 
sir or nij-jot, until the contrary is proved ® It is 


An excep- 
tion 


% 

Distinfbon 
between 
raiyati and 
non-raiyati 
lands 


^ A£l VIII of 1885, Sec 1 16 ® Reg VIII of 1793, Sea 39 

» AaX of 1859, Sec 6 , Aft VIII ( B C ) of t 86 g , Aft VIII of 
1885, Sec. 116 See Bhugwan z Jugmohun, 20 W. R 308, Shaikh 
Ashruf V Ram, 23 W R 288 

■* Gour V Beharee, 12 W R 277 
* Aft VIII of 1885, Sec 120, Sub-Sec 2. 
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not easy, however, to give evidence as to the character 
^ the land had at the date of the Permanent Settlement 
and the Bengal Tenancy Act has accordingly laid down 
ID section lao rules for determining what lands should 
be considered to bo pnvate Under that section, cultiva 
fcion by the propnetor himself with hia own stock or by 
his own servants or by hired labour for twelve continuous 
years immediately before the passing of the Act if 
cultivated as khatnar &*c is sufficient evidence for 
proving any piece of land to be pnvate Recognition 
by village usage even if the land is ordinanly let 
out to tenants is also sufficient to make any piece of 
cultivated land iAnma/' ntjjot or nr Local custom or 
village usage is undoubtedly very good evidence as to 
the character of any land lo the absence of other direct 
and reliable evidence. 

Uodi Bengal Tenancy Act, you will notice speaks 

b«lopgiog to only of the pnvate lands of proprietors tt persons 
owning an estate or part of an estate. The Rent 
Acts of 1859 and 1869 spoke of the proprietor of 
an estate or tenure^ and they evidently meant tenure 
holders who succeeded in obtaining leases of entire 
villages including raiyati as well as non raiyah lands 
The character of any piece of land should not change 
by the mere tranifer by the propnetor of hi* nght by way 
of a putni or leases of a similar nature An ijarada^ 
or a thiccadar holding a village would by virtue of his 
lease have the same sort of nght in the pnvate land of 
th? propnetor as the proprietor himself By the ex 
pression proprietors pnvate lands used in the Bengal 
Tenancy Act, we are not to understand that only 
persons who are proprietors within the meaning of 
the Act are capable of having private Jtnds, the 
expression refers only to the origin t e the nature of the 
land as held at the time of the Permanent Settlement, — 


aa VIH of 1885, Sec. 3, cl. (a) 
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}iij, nij-jotfSit , 211 at, khamar, kamat^ as distinguished 
from mal^ooziirt or latyaft lands 

rim Bt-ngd Tenancy Act has also made an exception 'th ur and 
to the icqnisition.in the ordinar) mode, of occupancy right 
in c/iur and dcamh lands ‘ Chur or dcarah is a piece of 
new-formid land by the action of the sea or a river The 
Bi^ngal rivers freipn ntly shift their courses, and the for 
(nation of islands in the midst of rivers is not unfrequent. 

Under the provisions of Regulation XI of 1825 and 
\ct IX of 1847, the Gxivernmi.nt officers are required 
to survc) and measure these new-formed lands to enable 
them to ascertain wlntt rights the Government has in 
them, and to assess them when necessary Such surveys 
„are technically known as dearah These lands are 
under the frequent risk of being diluviated, and they 
are also temporarily unculturable by reason of their 
being low or sindy. The Legislature has, therefore, pro 
vided that the mere fact of occupation of such lands as a 
iraiyat by a seitled raiyat not sufficient to create any 
right of occupancy in them Chut or dearah lands may, 
however, in due course of time be so permanent in 
character that the Collector of a district may deem it 
proper 'to declare that they have ceased to be char 
or dearah^ and then a cultivator may acquire a right of 
occupancy in them in the same way as in any other land.* 

Under section 6 of Act X of 1859 and Act VIII(B C ) a^quir 

of 1869, acquisition of the right depended upon edbyoccupa- 
possession for a period of at least twelve years and twelve years, 
payment of rent, the material words used being — " in the 
land so cultivated or held ” The right could be acquired 
pnly in the particular piece'or pieces of land held and 
cultivated by a raiyat for the required number of 
years. The Bengal Tenancy Act has made a material 
addition as to the means of the acquisition of the right, 


‘ Aft VIII of 1885, Sec 180 
® A<El VIII of 1885, Sec i8p, Sub-Sec 3. 
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except as to uthandi chur or diarah lands A sit tUd_ 
fatyat may now acquire the right m any Jand _held 
him 10 the village in which he is such a raiyat even jf 
the period ol occupation be much shorter iban t welv e, 
years ‘ For him, occupation for twelve years is not 
necessary As soon as be touches a piece of land as a 
laiyat he acquires an occupancy nght in it 

Section 6 of Act X of 1S59 and Act VllI (.B C j of 
1869 laid down that a raiyat could acquire a nght of 
occupancy by twelve years occupation whether he held 
under a pottah or not, and section 7 made an excep 
tion that the provisions of section 6 of the said Acts 
would not affect ' the terms of any wnlten contract for 
the cultivation of land when it contains any express 
stipulation contrary thereto The question as to the 
^effect of occupation under successive written leases for 
terms of years aggregating to more than twelve years, or 
under a single lease for a penod of mori than twelve 
years was raised in several cases and there were conflict 
mg judgments The matter ultimately came before a 
Full Bench of the Calcutta High Coart in Pundit Shto 
Prokask V Ram. Sahoy Singh * The whole ques- 
tion, said Couch, CJ * turns upon what is the mean 
log of an express stipulation contrary to the raiyat 
acqninng the right of occupancy Now where there 
15 a pottah for a fixed term, no doubt at the expiration 
of that term the landlord has a nght of re entry upon 
the land and if the raiyat does not give up possession 
the landlord may recover the land from him The land 
lord need not re-enter upon the land if he does not 
think fit he may and often does allow the tenant to 
remain in possession of the land I cannot consider 
that the nght of re entry which arises by reason of the 
expiration of the term named in the pottah can be re 


* Ad VIII of 1885 Soct. ao fle ai Aot* p 3^5 
17 W R F B 6a. 8 a L. R. 165. 
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garded as an express stipulation that th& raiyat shall not, 
if he occupies the land for more than twelve years, ac- 
iquire the right of occupancy given by section 6 The . 
law, as interpreted in this decision and the other deci- Covenant for 
sions^ that follow it, seems to be, tliat whether a raiyat 
held under a single lease or under different leases follow- 
ing one after the other, he acquired a right of occupancy 
in the land so held by him, provided the entire period 
<tif occupation exceeded twelve years, and provided there 
was no express covenant for re-entry by the landlord at 
the expiration of any one of them An implied cove 
nant for re-entry was not sufficient to defeat the 
statutory right which could be acquired by a raiyat by 
twelve years’ occupation An express covenant for 
re-entry, however, entitled the land-lord to eject the 
raiyat at the end of the term, but if the landlord allowed 
the raiyat to hold on after tlie expiration of the term of 
of the lease, he was entitled to add the period of his 
occupation under the lease to the subsequent period, and 
if the total period exceeded twelve years, the raiyat ac- 
quired a right of occupancy * Where ^he landlord show 
ed, by his acts and conduct and specially by receipt of 
rent for any period subsequent to the expiry of the 
please, an intention to allow the raiyat to hold over, 
the tenancy became one from year to year, and as 
regards raiyati lands, this was enough to give him the 
status of an occupa.ncy-raiyaf, as soon as possession 
for the statutory period of twelve years was com- 
pleted But if the landlord showed by some overt 
act his intention of taking possession on the expiry 
of the written lease, and merely delayed in bring- 
ing his suit for ejectment, and did not accept rent from 
him for any subsequent period, the landlord's right to 
re-enter was not gone, and he could bring his suit with- 

’ Golam V Hurish, 17 W R 552, Narain v Munsur, 25 W R. 155 

• Ebadutoollah ® Mahomed, 2$ W R 114, Mukhtar v Brojraj, 9 
C L R 143 
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in twelve years of the date of the termination of the 
tenancy, when his cause of action aro5e,i The Bengal 
Tenancy Act has however, laid down that a raiyat ac 
t^uires the nght by occupation for twelve years whether 
he holds ‘ under a lease or otbcnvise. So that he ac 
quires the status of a settled raiyat after the continuous 
holding of land m a village for the penod of twelve 
yeajB, whether there is a covenant for re entry or noF* 
He may hold one piece of land for five years another 
for four and a third for three and he then becomes a 
icttled raiyat and has a nght of occupancy in any 
piece or pieces of land so held by him cither at the 
end of or subsequent to the twelve years As we have 
teen the Legislature has imported the idea of a khod 
raiyat. and has given his status to any person bolding 
an^ l&nd in the village for a continuous penod of 
twelve years, notwithstanding that the particular pieces 
of land held by him have been different at differ 


ent times Section 178 of the Bengal Tenancy Act 
^ub<sectioo I, clauses {a) and ( 3 ) has laid down a ngid 
rule as to contracts made before or after the passing 
of the Act and occupation as provided for in sections 
aoaod ai, creates a nght of occupancy, and nothing in 
any contract shall bar the acquisition of or taWe away 

I he right A covenant for re entrv will not entitle the 
andlord to eject a tenant from the land held by him and 
here is no provision 10 the Act for the ejectment of a 
-settled raiyat on the eapiry of the term of his lease 
law limiting the grounds of ejectment to those 
^ntained in section 3$ of the Act only Such a cove 
nant for re entry is now Invalid and is not enforceable 
^ tenant acquires the st atus of a poo occupancy 
raiyat as soon aa he Ts a dmitted to the occupation 
^ atfV'piei^c ofl anH^ aniTa right of re-eptry is not easily 
^loTCeabte by the landlord 


* Ksb««] e RsdhSt i6 W R, 140 
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In Thakoorance Dossee v Bisheshnr Mookerjee^'' the 
High Court held that the holding of land for twelve 
years, whether wholly before or wholly after, or 
partly before and partly after the passing of Act X of 
iSoQf entitled a raiyat tj a right of occupancy, and 
the Bengal Tenancy Act has expressly laid down the 
same rule of law in the words, " wholly or partly before 
or after the commencement of this Act ”2 A raiyat 
IS also entitled to the benefit of the occupation by his 
father or other person from whom he has inherit- 
ed " A person shall be deemed to have held as a 
raiyat any land held as a raiyat by a person whose 
heir he is 

The continuity of a raiyat’s occupation may, however, 
be broken by wrongful action on the part of the landlord, 
such as forcible ouster In such a case the landlord, after 
the tenant has recovered possession by a suit or other- 
wise, ought not to be allowed to take advantage of his 
own wrongful act, and say that the continuity has 
been broken and no right of occupancy has been ac- 
quired *• So, also, if the landlord enters into the land 
after alleged abandonment by the tenant, and the tenant 
afterwards succeeds in recovering possession by a suit 
under section 87 of the Bengal Tenancy Act, the latter 
shall not lose his right of pleading continuity of posses- 
sion, notwithstanding that he has intermediately been 
out of possession for more than a year 

When land is held by two or more co sharers as 
a raiyati holding, each of them holds as a raiyat and 


Holding part- 
ly before and 
partly after 
the passing 
of the Rent 

Aa. 


J 


•f. 


Dispossession 
by landlord 


1i 


Holding by 
co-sharers 


‘ B L R ( F B ) 203 , sr , 3 W R , ( Aa X ) 39 

* Aa VIII of 1885, Sec 30 , Sub-Sec i 

* Aa VIII of 1885, Sec 20, Sub-Sec 3 And see Aa X of 1839, 
Aa VIII (B C ) of 1869, Sec 6 Watson v Shurut, 7W R 395 1 
Nimchand v Mooraree, 8 W R. 127 , Lai v Solano, I L R 10 Cal 45, 
3 C , laC L R 559 

A-'* Aa VIII of 1885, Sec 30 , Sub-Sec ( 6 ) Lutteefunnissa v Poolin 
Beharee, W R , Sp Vol , (F B ) 91 , Mahomed Gazce v Noor Maho- 
med, 24 W R, 324 
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acquires a nght of occupancy ‘ The mere fact of joint 
holding by a number of persons does not prevent the 
nght as to the entire land growing in any one of the 
joint tenants or tenants in common TTie decision* under 
Acts X of 1859 and VII! ( B C ) of 1869^ however, are 
not uniform, as indeed they do not expressly lay down 
any rule os to the nght of one out of a number of 
tenants holding jointly * 

As regards the pnvato lands of propnetors when held 
by raiyats the acquisition of the nght does not depend 
merely upon occupation and payment of rent for twelve 
yean as in the case of ordinary raiyati lands The nght 
cannot be acquired when such lands are held ' under a 
lease for a term of years or under a lease from year to 
year • ft would seem specially having regard to the 
provisions of section 178 of the Bengal Tenancy Act 
that the Legislature has not thought proper to impose any 
restnctions on contracts of leases of non raiyati lands A 
lease for a term of years whether there is any etpre** 
covenant for re-entry or not, entitles the landlord to re 
enter his pnvate lands and whether the raiyat hold* 
under one lease or successive leases possession for twelve 
year* gives him no nght to hold on No nght of occu 
pancy accrues if the holding is under leases renewed 
year after year whether they are verbal or written * 

Non payment of rent does not bar the acquisition 
^of the nght * neither does It Involve the forfeiture 
jof the right when once acquired • Under Act X of 18591 


'j. Aa VIII oi iffis Sec w cL4 

Sbeikh Uaiiaaied « RunpraMd, 8B A. J » 

RAislall aa. W R. Si 

< AaXof i855.Sec.5|AaVin(BC ) of i86j, Seo, (I ladAa Vm 
oi 1885, ii6. Gooifcor** » Bcbtre*, 12 W R.»77i Horiib » 
35 W R. 181 

Gtmr w Belmree i« W R *77 3 B L. R. App 138 1 BhofWM 

* JogTDofatui ao W R 308 1 Ashnif w Ram KUhor* 33 MV R. aSS- 
NanJa » Op If L L. R. 9 C*J J04, ii C R- 4*7 
MofT»lolla w Nocknahao U L. R. 9 Cal 8a8j Brojaadro # 
BuagD 13 C. L. R. 3891 NUmooj » Sooahio, I L. R. fi ’7 
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the High Court held that when a tenant had held for a 
period of twelve years as a raiyat, non-payment of 
rent for some years did not extinguish the right In 
j ^aram Roy v Opnit it was held that for the 

acquisition of a right of loccupancy, only two conditions 
were necessary — (r) the cultivation or holding of land 
for a period of twelve years, and (2) that the person 
holding or cutivating land should be a raiyat Non- 
payment of rent might be a valid ground for holding that 
the land was held not by a raiyat but by a trespasser 
“^ ^e mai nten ance of the right is dependent upon pay - 
qient of rent but not the acquisition of it But the 
failure ot a tenant to pay rent only entitled the landlord 
to re-enter by ejectment under the provisions of section 
78 of Act X of 1859 and section 52 of the Bengal Act VIII 
of 1869, the tenant having under them the right to protect 
himself by the payment of the arrears and costs within 
fifteen days of the date of the decree Non-payment of 
rent before suit did not by itself cause a forfeiture of the 
right of occupancy already acquired by a raiyat ^ 

During the continuance of the relationship of land- Raiyat’sduty 
lord and tenant, the main duty of an occupancy-raiyat is 
to pay his rent regularly, as indeed it is the primary duty 
of all tenants to their landlords The rate of rent is 
generally determined by contract, and in the absence 
of a written contract, oral evidence is always ad- 
mitted It a written lease exists, it is provable in 
the ordinary way Unless the contract has been en- 
^tered into, subsequent to the passing of the Bengal 
Tenancy Act, rent is payable at the contract rate, if the 
contract is otherwise valid But if the contract is one 
executed after the Bengal Tenancy Act came into force, 
and, in districts where that Act prevails, the contract rate 
must be evidenced by a written instrument duly regis- 
tered by the tenant, if the rent payable is higher than 
that paid before The enhanced rate must not also ex^ 

^ * I L R 9 CaJ 304, jc, 11 R, 417 
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cecd the rent previously payable by more than two 
annas in the rupee i e one eighth No rent at enhanced 
rale is also allowable for fifteen years from the date of 
the previous enhancement * A contract in contravention 
of any oT the special provisions as to occupancy raiyats 
IS invalid IP law^ and a suit for rent on such a contract 
18 liable to be dismissed except as to the rent previous 
ly payable But any arrangcraent in settlement of a 
dispute as to the amount and character of the rent is 
not rendered invalid by the operation of the Act* nor 
IS the landlord debarred from recovering rent at an 
enhanced rate, when it has been actually paid for a 
continuous penod of not less than three years im 
mediately preceding the period for which rent ts 
claimed by the landlord* The contract is not also 
invalid if the enhanced rent is payable on account of 
an improvement effected at the expense of the landlord, 
and the improvement exists and substantially produces 
lU estimated effect* U the productive power of any 
piece of land has been increased by any worlt earned 
out under the provisions of the Bengal Drainage Act 
of 1880* the landlord is entitled to enhanced rent 
in accordance with the valuation under the Act and the 
restriction impioscd by the Bengal Ten-uicy Act does 
not apply It is valid when the land has been held 
at a specially low rate of rent lo consideration of 
the cultivation of any particular crop such as indigo 
for the convenience of the landlord • These provirf 
ions 10 the Bengal Tenancy Act restraining the right 
of free contract are intended for the wisest purpose 
—the protection of the weak and the unlettered from 
the strong band of the landlord 


Aa VIII of 18S5, Sec. 39, ell. (b) and (c). 
Sb«o V Ram, I L R. 16 Cat 333. 

* Aa VIU ot 1885 Stc. 89, pcoTiao (1). 
Ibid, prorlao (s) 

AftVKB C ) of iSStv Sac. 4a ( ) 

A£t VIU of 18S5, S«a^ 39, preriao (3). 
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If no written contract exists, the amount of the Amount of 
tenant’s annual rent payable in any particular year is 
generally the rent paid in the last preceding agricultural 
year' Oral evidence of enhancement of rent, even when 
it IS admissible, is seldom believed The landlord 
generally attempts to prove that rent has been in previ- 


ous years paid at the rate claimed Qral evidence i s 
psually supple mented by zemindari papers known und er 
yarious names — ■jummabandis, junimawasils, thokas^ 
r^karckasj shehas, &€ , and now-a-days, check co7inter- 


foils The question of the admissibility of these papers, 
their use as corroborative evidence and the mode of 


proving them properly fall within the scope of the Law 
of Evidence , . 

Rent IS usually payable in instalments, though pay- '^Instalments' 
ment in one lump sum at the harvest time or at the end 
of the agricultural year is not uncommon The instal- 
ments are regulated by agreement or established usage * 

An agreement as to instalments need not be evidenced 
by a written instrument Where no agreement ib proved 
or IS provable, established usage of the perganah or the , 

local area in which the holding lies, and not the practice 
of payment by the raiyat for a long series of years in 
proof of local usage, may be proved ^ If there be an 
*■ agreement or local usage for payment in monthly instal- 
ments, rent is recoverable monthly, notwithstanding 
that the practice with reference to a long period or any 
particular person has been different^ The Bengal 
Tenancy Act has made rent payable in quarterly in- 
stalments with reference to the agricultural year, if 


‘ Aft VIII of 1885, Sec 51 Enayutoollah v Elaheebuksh, W R , 
1864, ( Aft X) 42 , Jumaut Ah v Chutturdharee, 16 W R 185 ^ Tara 
V Ameer, 22 W R 394 

’ Aft X of 1859, Sec 20, Aft VIII (B C ) of 1869, Sec and-Aft 
VIII of 1885, Sec 53 

’ Chytunno-D Kedar, 14 W R 99, Hira MothuT^, f. L R, 15 
Cal 714 , Watson v Sreekristo, I L R 21 Cal 132- 
* Pearce v Brojo, 21 W, R 36 , 22 W R 428, 
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(there be no proof of an agreement or eatablished usage ^ 
A decree for rent at any previous penod, in which the 
question of instalments as based upon an agreement 
or established usage was decided is very good evidence, 
and may be used between tbe parties but if the 
decree directed payment at the end of the year without 
any finding as to intermediate instaiment based oa 
any agreement or established usage it is not sufB 
cient evidence to override the law as laid down in 
the Bengal Tenancy Act,* Under the Acts of 1859 and 
1869, rent, in the absence of any contract or established 
usage to the contrary was payable annaally at the end 
of the agricultural year 

Rent becomes duo at the last moment of tbe time 
which IS allowed to the tenant for payment which is 
the sunset of the day on which an instalment falls 
doe.* It is ordinarily the duty of tbe tenant to tender 
payment at the maleutchtry or village office of tbe 
landlord * If no payment is made at or before tbe time, 
the amount payable becomes an arrear of rent* 

Interest ta payable on arrears of rent The rate 
of interest is generally regulated by contract which 
may be either written or verbal If there be no con 
tract eridence may be given of local usage or the prac 
tice for a long senes of years But wherever the Bengal 
Tenancy Act prevails, no contract, entered into subse- 
quent to the passing of the Act (14th March 1885), for 
payment of simple interest at a rate higher than twelve 
per centum per annual la vabd * If the contract was cn ] 
^tered into before that date interest is payable according 


‘ AA VIII of 18S5, See. 5j| Hexaeotz Kiune/l w JefaiOedn, I# L 
03 CaL 314. 
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Kubl*.RoUal L L. R 6 Cal 3^5 
Aavillof 188s, See. 54 (3). 

Aa VIII of 1885, See. 54 (3). 

Aa Vlll t)l 1883, 3*0.176, Sab-Sac. 3, cL 
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to the contract. In the absence of evidence as to contract 
or local usage, interest at twelve per centum per annum 
was payable under Act X of 1859, though it was discre- 
tionary with the Court in any case to allow it or not ^ 
The Bengal Tenancy Act has taken away the discretion, 
and interest at twelve per centum per annum is always 
leviable, if there is no contract or local usage to the 
contrary If no contract or local usage be proved, 
interest is payable from the expiration of each quarter 
of the agricultural year in which the instalment falls 
due® But the rule is subject to the proviso to section^ 
53 of the Bengal Tenancy Act 

The Court may, in substitution of interest, award 
damages not exceeding twenty-five per centum on the 
amount oh the principal rent decreed But there can be 
no decree for both interest and damages ® 

The rent and interest or damages are payable to the 
landlord, but the question frequently arises — \ ^ho is 
^he landlord ? You have already seen that a tenant, 
holding even under a trespasser, acquires a right of oc- 
cupancy, and the true owner of the land cannot eject 
him, but he is entitled only to rent Succession and 
transfer, and devolution of interest in the various ways 
recognised bylaw are frequent, forcible ouster of the 
true landlord is also not unfrequent Boundary disputes 
between adjoining landlords are also very common 
Thus the dffficulty of finding out the true landlord is 
sometimes very great You will frequently meet with 
cases, especially of chur lands, in which you will find 
the raiyats choosing their own landlords and changing 
them as often as they please. 

* Kashee •» Mynuddeen, t W R 154, Radhika i; Urjoon, 20 W R. 
128 , Beckwith v Kisto, Marsh 278 

^ Aa VIII of 1885, Sec. 67 

* Aa VI ( B C ) of 1862, Secs 2 and 3 , Aa VIII ( B C 1 of 1859, 
Secs 44and4S, Aa VIII of 1885, Sec 68 Nobo ® Baroda, i W.R, 100 

* Ante pp 314-315. 
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Where the holding of a raiyat ii directly under a 
^proprietor (as the word is defined m the Bengal 
Tenancy Act), and is a part of an estate rent is 
payable to the person whose name- is registered under 
^e Land Registration Act of 1876^ Not only is 
an unregistered propnetor not entitled to sue for 
rent but the Bengal Tenancy Act lays down that 
a person liable for the rent is not entitled to plead^ 
in defence to a claim by the person so registered, that^ 
the rent la due to any third person * The raiyat has 
only to go to the Collectoratc of the district and enquire 
who the person is whose name is registered in the 
Collector’s Register and he is bound to pay him rent 
and IS by such payment fully indemnified against the 
claim of any other person No question of title can 
therefore arise in a rent suit by a registered propnetor 
Registration underact VII (BC ) of 1876 was not 
sufiScient to give a title to claim or recover rent under 
the Act of 1859 It was necessary to prove the relation 
,^hlp of landlord and tenant by other evidence.* 

Intermediate tenure holders arc not under any dis 
ability with respect to the realisation of rent from raiyats, 
on account of the non registration of then names in the 
books of their superior landlords But in distncts in 
^hlch the Bengal Tenancy Act has operation, and the 
Jperson stung for rent is an heir of the last recorded 
permanent intermediate bolder or a transferee from him 
registration m the landlord » office is necessary The 
person succeeding to a permanent tenure is not entitled 
to recover rent by suit or any other proceeding under 
the Act, until the Collector ol the District has received 
the notice and fees prescribed in it* But the rule does 
not apply when the succession opened out before the 

Act came into force.* 

N Aavn(BC)of 187O S«:.78. X Aa VIII of 1885 S«. «5o. 

X Rud « Sbetbh Hml L L. R. 9 C*l 517 
* Aa Vin of 1885, S«c«. 15 ud 16. 

7. * ProfolUb * Smbrcddla L L. R. as Cat 337 
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Ab tlie law at present stands, the following rules 
may be laid down for determining whether the relation- 
ship of landlord and tenant exists — 

{a) If the raiyat holds under a duly registered 
lease, or a written lease admissible without registra- 
tion, the lease itself, pt'ima-facie, proves the rela- 
tionship, and the raiyat is bound to pay rent to the 
lessor On the death of the lessor, his legal representative 
is entitled to the rent, as soon as his name is registered 
in the superior landlord’s office under the provisions of 
sections 15 and r6 of the Bengal Tenancy Act In a 
case of transfer, voluntary or involuntary, or sub 
lease by the tenure-holder, proof of transfer or sub- 
lease entitles the transferee or the lessee to receive 
rent But the raiyat, if he has not been induced into 
the land by the lessor mentioned in the written contract, 
IS always entitled to show that the lessor had no title at the 
date of the execution of the lease and that another person 
is entitled to realise rent ^ A raiyat claiming a right of 
occupancy, even if he has been induced into the land by 
the lessor, is entitled to show that he took the lease from 
a wrong person, and that the rent is really payable to 
another He is not estopped by the provisions of section 
1 16 of the Indian Evidence Act The burden of proof, 
however, in such a case is upon the raiyat ^ 

{b) Where there is no written lease and no direct 
evidence of a verbal contract of lease, proof of payment 
of rent in previous years and the conduct of parties may 
afford very good evidence of the existence of the rela- 
tionship of landlord and tenant Payment of rent is 
the most cogent evidence of an admission of the relation- 
ship of landlord and tenant But the raiyat is always 


Rules for 
determining 
the relation- 
ship of land- 
lord and 
tenant 


Written 

lease 


Proof of pay 
ment of rent 


* Baney v Thakoor, 6 W El., A6l X, (F B ) 71 , Kedar v Mrs B 
Donzelle, 20 W R 352, Ranee v Ranee, 24 W R loi , Lai v Kallanus, 
I L R 1 1 Cal "jip 

* Lodai Mollah v Kally, I L R 8 Cal 238 

Q (I) 
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entitled to show that he has been paying the rent of hia 
holding to a wrong person Payment of rent is general 
ly proved by the production and proof of xemindan 
papers such as juotma wastl baki papers thokas, Jtur 
chas shehas and counterfoils of dakhtlas — check moortes 
As to the probative force of these papers, which are the 
private papers of the landlord, opinions vary 
*• (c) The relationship may also be proved by proof 

of title, as the true owner is entitled to rent unless be is 
out of possession A raiyat setting up the title of a 
third person and depositing the rent of his holding 
in Court IS m the position of a plaintiff in an in 
terpleader suit though no tenant is himself entitled to 
bnng such a suit ' In the cate of a deposit after suit, the 
' Bengal Tenancy Act has provided that a notice should 
be served upon the person who is represented to be the 
true landlord * and a title suit between the plaintiff to the 
rent suit and such third person decides who is the true 
rent receiver • If there is no deposit of rent by the raiyat 
the third person whose title is set up by him receives no 
notice and the rent suit has to be fought out between the 
plaintiff and the raiyat Proof of title is some evidence of 
the relationship of landlord and tenant. But such proof 
alone is not suScient to enbtle a plaintiff to get a 
decree for rent 

{d) It has sometimes been said that proof of present 
possession is suFBcient to entitle a plaintiff to realise rent 
This to me is unintelligible unless present possession 
^ and previous receipt of rent arc in law synonymous ex 
prcssions General evidence of possession -by receipt 
of rent from other raiyats is not relevant in an enquiry 
as to the relationship of landlord and tenant 
I During the existence of the relationship of landlord 

and tenant^ the tenant is entitled to make such use of 


Cf Aa XIV of i88a. See. 474. 


AaVlIM 18 S 5 Sae.149- 


X I\id S*c. 149. Sc* J gadcoaba * Protjp, I L. R. 14 537 1 

RnblaoMsn * Goolpi I L. R. 17 CsL 899. 
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the land as is consibtent with the original purpObc of the 
tenancy ‘ He i» not entitled to change the character of 
the land, bO as to make it unlit for the purpobc for which 
the tenancy wa^ created But he is entitled to make 
improvements under the rules laid down in the Bengal 
Tenancy Act, Chapter IX ^ 

Rent may be realized by distraint or by suit instituted diodes of real - 
under Chapter XI II of the Bengal Tenancy Act The 
provisions about distraint are applicable only to arrears 
of the current year ® A suit for rent is entertain 
able for the arrears of the current year and those of back 
years, the rule of limitation being three years from the last 
day of the Bengali year in which the arrear falls due where 
that year prevails, and the last day of the month of Jeyt 
of the Amli or Fash year in which the arrear falls due, 
where either of these latter years prevails ‘ ^ 

Under the Rent Acts of 1859 and 1869, the right of an How may oc. 
■^occupancy-raiyat could be determined fur non-payment 
of rent, for the breach of any condition of the contract gujshed 
of lease express or implied, by denial of the hindlord’s 
Hitle, by surrender, by abandonment and by merger 


I have already dealt with cases of non-payment of 
rent and breaches of conditions, as well as disclaimer * 


Non-payment® 
of rent &c 


Surrender and abandonment are extremely rare Surrenderand® 
To avoid the difficulties which frequently arise on pleas abandonment 
of relinquishment and abandonment by tenant, the 
Bengal Tenancy Act has made special provisions in 
sections 86 and 87 “ 

The transfer by a raiyat of a non-transfcrable right 
jof occupancy is not only invalid, but it extinguishes the transfer 
right itself yhe transferor is supposed to have aban - 
^doned the holding, and the transferee acquires no right 


under the void contract of sale and is considered to be 


ir Richard Couch observed in the Full 


‘ Cf Aa VIIl of 1885, Sec. 23 

* Aa Vlll of 1883, Sec I3I 

* Aa VIII of 1885, Schedule III, Art 2 


Vide pp 300 — 30 J 


“ Vide p 307 
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'Nurtndr* Bench case of Nurendro Naratn Rov v Ishayi .Chru tdtr 
— ** ^ raiyat having a nglit of occupancy endeav 

CkunderStm ours to transfer it to another person and in fact^ quits 
hi8 occupation and ceases himself to cultivate or hold 
the land it appears to me that he may be nghlly con 
sidered to have abandoned h\s right and that nothing 
IS left in him which would prevent the xemindar from 
recovering the possession from the person who claims 
jundcr the transfer And not only may he be considered 
to have abandoned it but if the right uhich i< given by 
the law IS one which exists only ^so long as be bolds or 
cultivates the land when he ceases to do that by selling 
his supposed nght and putting another id his place his 
ngbt IS gone and cannot stand in the way of the land 
lord s recovering possession If it were not so the law 
would become nugatory The position of things wodI^ 
be that the transfer by the raiyat is invalid and gives 
the transferee no right to the possession but the raiyat 
could not recover possession from the transferee as he 
would be bound by his act of transfer nor could the 
landlord recover possession because the outstanding 
right in the raiyat would be in his wa) The result 
would be that although the transfer is invalid the trans 
feree would he able to keep possession and to set the 
[landlord at defiance. ' This was a case under the Act of 
1 869 but It has been followed id cases under the Bengal 
Tenancy Act notwithstanding that under the latter 
Act an occupancy raiyat has not merely the nght to 
hold and cultivate but has a higher right — freedom 
from ejectment for non payment of rent and a nght to 
the surplus sale proceeds on a sale for arrears of rent. 
Even if the transferor continues to hold the land but 
as a lessee under the transferee— -as an under raiyat 
tlierc IS an extinguishment of the right of occupancy 

y ttW R 130 L. 0.274. SeeKaI«» R*m. 9 W R. 344 I 

Dwu-lui * HarHih t L R. 4 Oil 9931 Kripa Dorf», t U R. 15 
Csl 69. 
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'The transfer, however, of a portion of a holding does not transfer of a 
extinguish the right of the transferor to the whole or 
even the part of the holding thus transferred Such an 
act on the part of the tenant is not deemed to be an 
abandonment, so as to entitle the landlord to re-enter ^ q 

Where a transfer without the landlord’s consent is Registration 
, , , , , , , of transfers 

valid according to custom or local usage, the registra- and notice 

tion in the landlord’s office of the name of the trans- 
ferree is necessary for the benefit of all parties con- 
cerned The landlord ought to know who is the person 
IP actual occupation as raiyat, the raiyat who has sold 
his holding ought to be freed from liability for rent, after 
the cessation of his interest, and the transferee should 
have the advantage of having notices of suits for arrears 
of rent The Rent Acts of 1859 and 1869 required the 
registration of the names of intermediate holders be« 
tween the zemindar and the raiyat, but not of raiyats,* 
though it was held in some cases that the registra- 
tion of the names of raiyats was necessary The Jaw 
as to tenure holders was frequently misapplied to the 
cases of raiyati holdings The Bengal Tenancy Act has 
now provided — ‘'When an occupancy-raiyat transfers his 
holding without the consent of the landlord, the trans- 
feror and transferee shall be jointly and severally liable 
to the landlord for arrears of rent accruing due after 
the transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner”® 

The notice of transfer is thus essentially necessary to 
relieve the outgoing tenant, and it would seem that, 
until such notice is served in accordance with the rules 


‘ Debiruddi v Abdur, I L R 17 Cal 196, Kabil v Chunder I L R. 
20 Cal 590 Bansi a/tas Raghu v Jagdip, I L R 24 Cal 152, 
Durga » Doula i C W N 160, Kali r Kumar Upendra, i C W N 
163, Sri Maharajah Krisan ® Mr J R Tripe, i C, W N cclxxix 
* A6l VIII (BC)of 1869, Sec 26 Sutteesh v Muddoo, W R., 
1864, ( Aa X ) 94 , Uma v Han i B L R S N 7, sc., 10 W R loi. 

-■ Aa VIII of 1885, Sec 73 
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prescribed by the Local Government in that behalf, the 
landlord is not bound to recognise the purchaser as bis 
tenant and any action against the original tenant will 
bind the purchaser notwithstanding that he is not a 
party to it The due service of notice on the landlord 
operates as registration In the landlord s ofiBce, and no 
salt for registration is therefore necessary ’• 

Extinguishment of the nght of occupancy by 
merger is provided for in section 22 of the Bengal 
Tenancy Act Under the Rent Acts of 1859 and \% 6 g 
there was no legal bar to the two rights, the nght of a 
tenure holder and occupancy right ^bemg in the same 
individual But section 22 of the Bengal Tenancy Act 
provides that when the immediate landlord of an occu 
pancy holding is a proprietor or permanent tenure 
holder and the entire interests of tb landlord and the 
rai)at in the bolding become united in the same person 
by transfer succession or otherwise the occupancy 
nght shall cease to exist If the nght is traos* 
ferred to a person jointly interested as propnetor or 
permanent tenure holder it shall also cease to exist An 
ijaradar or farmer of rents shall also not acquire a right 
of occupancy in any land compnsed in bis ijara or 
farm 

Under the law, unaffected by the provisions con 
tamed In the Bengal Tenancy Act, raiyats holding lands 
at unchanged rates of rent from the time of the Perma 
Dent Settlement enjoy the pnvilegea of fixity of rent 
and freedom from liability to ejectment »nd raiyats 
having rights of occupancy are entitled to hold on from 
generation to generatioo as long as they pay rent at 
fair and equitable rates but those who have cultivated 
or held lands for periods shorter ilian twelve jears are 
liable to be ejected at the end of any agrlcukuraJ year 
on proper and reasonable notice to quit, unless they arc 
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protected by express condition^ contained in their leases 
Under the Bengal Tenancy Act, however, every raiyat, 
whatever the clash to which he belongh, enjoyh protection 
from eviction, c\cept under certain ‘'pecilitd conditions,^ 
a-* hoon as lie is adiniiled to the ocLupation of laiyati 
land m any vill ige , and even when he holds for a term 
of years under a contract in writing duly registered, 
he cannot, under any circunrstances, be ejected at the end 
of the term, unless notice to quit has been served on 
him not lc'>'> than si\ months before the e\piration of the 
term and unless a suit fo' ejectmiMU is instituted within 
si\ months from the e\piraiion of the term - If he has 
held for a shorter perioil than twelve years, the Bengal 
Tenancy \ct calls him ‘‘a non-occupancy raiyat,” and he 
is defined to be — “a raiyat not having a right of occu- 
pancy in the 1 ind held by lum ' ‘ Neither is the 
expression ” non-occupancy raiyat a happy one, nor 
Is the definition strictly logical 4 ^ understand th e 
expression, it means and includes that large class of 
^aiyats holding raiyati lands, who neither hold a t 
^xed rates from the time of the Permanent Settl ement 
Qor are occupancy-ra iyats The Ac t has nor~define d 
( be i ncidents of such a tenancy, except as to protection incidents 
A^Vom eviction by the landlord and the rate at which 
'^ ^nt IS payable Tt should, however, he remembered 
that the Act does not pretend to define exhaustively 
all the incidents of the various kinds of tenancies 
known in this country. Questions must and do fre- 
quently arise, which cannot be answered from the 
text of the Bengal Tenancy Act, and lawyers and 
judges are obliged to have recourse to well-known 
customs or local usages or customary laws and rules of 
equity and good conscience Section 183 of the Act 
saves the operation of “ any custom, usage or cus- 


’ Aa VIII of 1885, Sec 44 * Aa VIII of 188s, Sec 45 

’ Aa VIII of 1885, Sec 4, Sub-Sec. 3, cl (c) 
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tomary right not tnconsistent with or not cxprewly 
or by necessary implication modified or abolished by 
lU provisions The rules of law prevalent in other 
countries, especially when they have been adopted id 
cognate Acta by the Indian I egislature and the earlier 
decisions of our Supenor Courts, very often supply 
omissions m codified laws 

The right of a non occupancy raiyat is heritable, t e 
It descends in the same manner as other immovable 
property subject to any custom or local usage to the 
contrary But there is a nell recognised rule that 
if a raiyat dies without any heirs except the Crown 
the landlord takes possession Tenancies at will are 
very rare in this country though they arc not unknown, 
and the customary law or the common law" of the 
country (if 1 may borrow the expression) makes all other 
classes of tenancies heritable The Transfer of Prop 
erty Act, though it does not apply to agricultural bold 
iQgs^ m Bengal recognises the bentabihty of the lo 
terest of tenants, when there is no contract or local 

£ "%agc to the contrary * There is nothing in the Bengal 
enaocy Act which takes away hentability from the 
atus of a non occupancy raiyat • 

We have already seen that an occupancy raiyat can 
not, ID the absence of custom or usage transfer his right 
tnter^ivos or bequeath it by i testamentary instru 
ment * It is only reasonahte to hold that the right of 
a non-occupancy raiyat is not also transferable and 
I believe the general custom of the country is also to 
that effect- But local usage may be proved to show 
that the nght of a non occupancy raiyat is transfer 
able. Section 178 sub section 3 cl (d) uses the word 


Aa IV of tS&j, Sec. 117 IWd, S«. 108. 
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“ raiyot" and not “occupancy raiyat/' indicating thereby 
that the right to traiibfer may exist in all classes of 
raiyats. 

A non occupanc) raiyat is liable to be ejected on ^edtment 
the ground “ that he Ins u^ed the land in a manner 
which renders it unfit foi the purposes of the tenancy, 
or tliat he has broken a condition consistent with 
the Bengal Tenancy Act and on breach of which he is, 
under the ternii of the contract between himself and 
his landlord, liable to be ejected This is also the 
law as regards occupancy- raiyats '|die only material 

cj jfTerence that seems to e\i^t is that by section sub< 

^ ^tio n 3, cl (e), an occupan cy-raiyat cannot contract 
f^ imse lf o ut of his right to sublet according to the provi s- 
of Chapter VII of the *\.ct, but such a contract o f 
'^^non-occupancy raiyat with his land lord js not inyajid 
jit seems to me that a non-occupancy raiyat has the 
right to sublet, subject to the restrictions contained in 
section 85, but he may be restricted from doing so by 
the contract of lease 

The right of a non-occupancy raiyat is not “pro- ^ 

tected” on a sale for arrears of revenue of an entire protefled m- 
estate under Act XI of 1S59 or Act VII (B C.) of 1868 
It is an encumbrance within the meaning of these 
Acts and the purchaser may avoid it ^ Neither is it 
a “ protected interest" on a sale under Regulation VIII 
of 1819* or the Rent Acts of 1859 and 1869. But the 
■^Bengal Tenancy Act, of which it 19 a creation, calls 
“ the right of a non-occupancy raiyat to hold for five 
[years at a rent fixed under Chapter VI by a Court, or 
under Chapter X by a Revenue-officer"® a “ protected 
interest" not liable to be avoided on a sale for arrears 
of rent The right is statutory and does not depend 


terest. 


* Aft VIII of 1885, Sec 44, cl (b) 

’ Ante p 304 Aft VIII of 1885, Sec 25 
> Aft XI of 1859, Sec 37 , Aft VII (B C ) of 1868, Sec 1 4. 

* Regulation VIII of 1819, Sec u, cl 3 
‘ Aft VIII of 1885, Sec 160, cl (e) 
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'upon a grant by the rent receiver, and like the right o^ 
occupancy it may be acquired by holding under a 
treapaaier and the true owner cannot eject the raJyat 
on the ground that he has been induced into the land by 
a wrong doer ^ 

As regards the nght to surrender ^ the rule is the 
same as that applicable to occupancy raiyats He can 
not of cours* surrender dunng the term specified in a 
duly wntten and registered contract of lease * 

A non occupancy raiyat can be ejected ‘ on the 
ground that he has failed to pay an arrear of rent.”* 
The law applicable is nearly the same as that laid down 
in Act X of 1859* and Act VIH (B C ) of 1869* as 
regards occupancy raiyaU Under section 65 of the 
Bengal Tenancy Act an occupancy raiyat is not liable 
to ejectment for arrears of rent but bis bolding is liable 
to sale to ezecutioo of a decree for such arrears ' But 
*KiDder section 66 and section 44 cl (a) of the Act, 
the landlord is entitled to a decree for the ejectment of a 
non occupancy raiyat for an arrear of rent that remains 
unpaid at the end of any agncnltural year, if the amount 
of the decree including costs and subsequent interest 
IS not paid within fifteen days from the date of the 
decree or when the court is closed on the fifteenth day, 
on the day on which the court re opens 
4 * The expirv of the term of a rccfistered lease may be 

twmoflaua. » ground for the ejectment of a non occupancy raiyat, 
provided he has been served with a proper notice 
to quit not less than six months before the expiration 
of the terra^ and provided bis occupation of the 
land began under the particular lease.* 
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In any ca^e the buit inubL be iobtitutecl within bK mpnthb 
from the expiration of tlie term ‘ If, however, the raiyat 
wab on the laml from before the execution of a reijistered 

w 

lease, the expiration of the term mentioned therein does 
not entitle the landlord to re-enter the land, whether 
the right to re-enter ib expressly reserved or not If 
tlic landlord delays m bringing a suit and allows six 
months to expire from the end of the term, there is 


an absolute bar to the institution of a suit for ejectmen^ 
/t^hub you se e, the g roi m-ds of etectm ent of a non-occu- 
] ^ncy ra iyat are e xtremely l imite d, and unless the landlord 
l ^always wide awake anerthere is a scrambl ing for land, 
^o that he may change the raiyat after the expiration 
^ the term of a registered lease under which the t enan t 
ji olds, non occupancy raiyats have a lways fair chances of 
Requiring the status of occupanc y-r.uyats .♦ 

Refusal to agree to pay a fair and equitable rent may 
also be a ground for the ejectment of a non-occupancy 
raiyat When he first enters into the land, he is bound to 


Refusal to 
pay fair and 
e quitable 
rent 


pry rent at the rate agreed upon between himself and his 


landlord ’ But if at the end of the term of the first 


lease, the landlord, instead ot determining the right of 
the raiyat according to the provisions of the Act, chooses 
to retain him as a tenant and asks the court to compel 
the teuant to enter into an agreement to pay rent at a 
higher rate, the court ought not to enforce the 
payment of any rates but such as are just and equitable 
'He IS not entitled to the full market-rate or the highest 
rack-rent Whatever the initial rent might have been, the 
court has a right to interfere on a fresh settlement In 
Bokronath Miindul v Binodh Ram Sein^ a Full Bench Bokronatk 
of the Calcutta High Court held — “ A landlord cannot 
recover rent at an enhanced rate from a raiyat who has 
not a right of occupancy, unless he proves the existence 


‘ Aa VIII of 1885, Sec 45 

® Aa VIII of 1885, Sec 42, AaX of 1859, Sec 8 Sheik b Roheem, 
2 Hay 433 1 Stee v Laila, Marsh 325 , Syed v Aghon, 2 B L R S N 15 
* 10 W. R , F B , 33 , sc , I B L R , F B , 25 



343 


lunrATa. 


and the reasonableness o( the grounds stated in his notice 
served under section 13 of Act X of 1859 Section 13 is 
applicable not merely to raiyats having a right of occu 
pancy, but to all under tenants and raiyats ' Peacock, 
CJ, observed in the same case— It was contended in 
argument that the landlord may enhance the rent of a 
raiyat not having a nghtof occupancy to any amount ho 
pleases and may specify any grounds that be pleases, for 
such enhancement, and that he is pot bound to prove that 
any of such grounds exist, and that it is for the raiyat to 
prove that no such ground exists If such an argument 
were tenable a landlord might give notice that be intends 
to enhance to some exorbitant amount upon the ground 
that ho IS a grasping oppressive landlord having no 
regard for justice or fair dealing or for the interests of 
any one except himself It might be difficult if not 
impossible in many cases for a raiyat to disprove the 
grounds alleged by showing that the landlord was not 
a person of that description This shows that the 
grounds must be reasonable and such as to justify the 
enhancement claimed- The onus of proving the exist 
ence of the grounds alleged is upon the land-owner 
It appears to me that the judges who referred this case 
came to a ngbt conclusion that a landlord cannot en 
hance the rent unless be states the grounds on which 
he seeks to enhance and that if those grounds are dii 
puted it will bejfor the court to determine whether they 
exist, and whether they arc such as to justify the cn 
hancement’ The Bengal Tenancy Act has amplified 
|thc rule and has prcicnbcd further rules for determining 
what IS fair and equitable rent and the procedure 
which should be observed I propose to deal with the 
question of the settlement of rent in the next lecture 
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In dealing with occupancy right in the last lecture, I 
omitted to deal with an important matter as to the rate 
of rent — iits enhancement and abatement The question 
of the rnte of rent is one of vital importance 
The first problem is — how was money-rent originally 
fijfed ? Rent in India was never compehHve it 
was cu^tomary^ The origin of any custom is al- 
ways difficult to trace, but in this particular in'^ 
stance we have some data to go upon. There can 
no doubt that the essence of customary rent wa s 
the price o^ a definite share of the produce, — ran average 
qi the quantity of the produce and its average selling 
ue An average of ten years' produce was th e basis 
Raja i'odar Mai’s settlement Similar bases were 


\njue An average of ten years' produce was the basis 



also adopted in later times, whenever the Mahomedan 
government attempted directly to enhance the rent of 
raiyats in any locality, — a 2t//a or a perganah — 
whenever it desired to have a permanent increase m 
land-revenue and wished to avoid the indirect method-^ 
the levying of a,hwabs J^ach given locality or a perganah 
had thus its average rates for the various kinds of lands, 
and every new settlement, whether of abandoned land 
or waste land brought under cultivation, was based*" 
upon the customary rates of assessment. There was 
another principle underlying the assessment of rent, 
which caused differences in rates amongst the differ- 
ent classes of raiyats. There were the village elders. 


Customary 

rent 


It IS based on 
an average of 
produce and 
its value 


Variation in 
the different 
classes of 
raiyats. 



raiyats 


Rkudo and 


the Alandals , there were the ordinary khcdkast or 
resident hereditary cultivators, and there were the pahi 
or non resident cultivators There was a fourth 
too, — those who had not, until very recently much ira 
portancc as cultivators — the lowest sub-castes amongst 
the Sudras themselves who generally worked as 
labourers but occasionally held land as ratyats, though 
more generally as under raiyats E^h of these dif 
" ferent classes of raiyats paid at varying rates of rent 
the elders paying less than the other classes and the 
labouring Sudras paying at the highest rate The 
Sudra labourers as raiyats seem to have occupied the 
least productive lands and paid as rent the entire value 
of the crop less the cost of labour and the value of the 
seed These were the leading principles that underlay 
customary rent in India — principles which are and 
ought to be the bases of eobaDcement or abatement of 
Tent at the present day In India, more than tn any 
other country every thing has}a tendency to unchange 
ableness and when once the rates in any locality/ are 
fixed on these principles, they bex:omc customary or 
perganah rates. Rent of land is over the greater portion 
of the world controlled by custom and, even in 
England where land is held by tenants at competitive 
rent, custom is not entirely overlooked * 

Ricardo * theory ol rent is well kooivn According 
to him the rent of any particular piece of land is the esU 
mated difiference between the amount which it produces 
and the amount of produce raised from the worst land 
m cultivation The nett produce is that which remains 
after every expense coaoectcd with the farm has been 
paid and after an adequate remuneration has been | 
given as the price of labour employed and the use of . 
capital A rise in the rate of profit or In the rate f 
of wages unless accompanied by some counteracting 
circumstances, causes the rate of rent to decline This j 
■* J D HowdU FnijmenUry TraAs oo PolUlc»l Bcoki®/ 
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theory of rent tn.iy be true when there is free 
competition for iand anti when there* is no interference 
by law or custom causing tliblurbance to free com- 
petition lucre ise of population ami eoiibcquent de 
maml for land and the rise* in the value of produce and 
decre‘abe in the wages of 1 iboufers m ly increase the rate 
of rent in other emintrn, s, but in India custom controls'^ 
the theorn s of Rieardo ami Malthus .ind the political 
economists who have followed them 

According to j S Mill, the principle of competition J* S Mill 
gives to ih" III' ones of ri nt, as 1*11111101. iletl by Ricardo 
and Maltluib, a scienlilic eh.iraeter, but competition has 
never been the exclusive regulator in any country— the 
tausCb of abcrrUion being various and indefinite In 
fact, competition never exercised unlimited sway in 
any country, until a comparatively modern period. 

He says — ” riic farther we look back into history, 
the more wc see all transactions and engagements 
under the influence of fixed custom The reason is 
evident Custom is the most powerful protector of 
the weak against the strong, or their sole protector 
where there are no laws, no government adequate to 
the purpose, though the law of the strongest decides. 

It is not the intention, or in general, the practice of the 
strongest to strain the law to the utmost; and every 
relaxation of it has a tendency to become a custom, and 
every custom to become a right Rights, thus originat- 
ing, and not competition m any shape, determine the 
share of the produce enjoyed by those who pro- 
duce it The relation, more specially between the 
'' landholder and the cultivator, and the payment made 
by the latter to the former, are in all states of society 
but the most modern, determined by the usage of the 
country Never, until late times, has the condition of 
the occupancy of land been, as a general rule, an 
affair of competition The occupier for the time has, 
very commonly, been considered to have a right to 
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/tctain bii holding, whilst he fulfils the customary 
jrequiremcnU, and has thus become in a certain sense 
|a co-proprietor in the soil * 

Uiilt t^rjr The roajonty of the judges m ^he case of Tha koo 
5 ^ Doisees Buheshur Mookerje ^ Mill's view 

^ rent in India and agreed in holding that whatever the 
theory of rent applicable to England might be, the 
customary or perganak rate should be the true hasiff^ 
of ascertainment of rent in India ''The custom of 
the country and not the theory of English political 
economists should be applied to this country All that 
la not comprehended in the wages of labonr and profit 
. of the raiyat s stock is not the landholder's rent " 

An analysis of the idea of customary rent in India 
resolves it into the following elements — 

1 Quantity of land'^ 
a Productive power of land'^ 

3 The average value of the prodope in or near the 
locality'^ 

4, The class to which the raiyat belongsy^ 

The rent of any piece of land is ordinarily fixed on 
consideration of these elcmenU and the tenant is 
bound to pay the same as fair and equitable Thus the 
contract rate and the customary rate should coincide 
The customary or perganah rate having originally 
been based on these elements vanations due to acci 
dental causes may ootiUe the rent receiver to demand 
rent at a higher rate or the rent payer to ask for an 
abatement, ^ut according to another well established 
^custom, vajiap^ couid^not be attempted with respect 
^ any parti cular raiyat or any particular holding bu t 
^uld only be attempted with respect to a local ar^ — 

^ fiintirii village Or a perganah In particular instances, 

^ rate ot rent mt^f tor some cause or other have 
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been lower -than that at which rent was paid by the 
majority of raiyats, and in such cases the landlord might 
increase the rent to the ordinary customary rate of the 
locality Such instances were, however, rare, and unless 
there was a wholesale enhancement, no raiyat could be 
compelled to pay at a higher rate 

When Act X of 1859 was passed, it was pro- AaXofiSsg, 
vided by section 17 of the Act ^ — “ No raiyat having'^ y|[j 
a right of occupancy shall be liable to an enhancement (B C ) of 
of the rent previously paid by him except on some one 
of the following grounds, namely — 

(a) That the rate of rent paid by such raiyat is 
below the prevailing rate payable by the 
same class of raiyats for land of a similar 
description and with similar advantages*^ 
in the places adjacent 

( 3 ) J Xhat the value of the produc e or the produc- 
tive powers of the land have been in- 
creased otherwise than by the agency or 
at the expense of the raiyat 
(^) Xhat the quantity of land held by the raiyat 
has been proved by measurement to be 
greater than the quantity for which rent 
has been previously paid by him ” 

The section did not expressly refer to customary or what is fair 
perganah rates, neither did the Act lay down any especial equitable 
procedure for enhancement of rent of all the raiyats in 
any local area The Pottah Regulations in the Bengal 
Code contemplated equalization and fair and equitable 
rent of raiyats in a local area, but the provisions made 
were imperfect, and no effectual steps were ever taken 
to properly enforce them The first ground of enhance- 
ment, — that the rate at which rent is paid by the 
raiyat IS below that prevailing in adjacent places, — relates 
the perganah or customary rate It assumes that the 


‘ See Aa VIII (B C ) of 1869, Sec 18 

S(I) 



354 


aAIYATS 


^rate of rent paid by the majority of raiyats in any locali 
ty IS fair and rquitable and that if there are no special 
causes affecting any particular raiyat which entitle him 
to pay at a lower rate his rate of rent should be equalised 
to that of his neighbours The Act does not provide 
for reduction of rent if the raiyat has been paying at a 
higher rate than his neighbours the assumption apparent 
ly being that the rate of rent previously paid by him is 
for some especial cause fair and equitable Section 30^ 
clause (a) of the Bengal Tenancy Act covers almost the 
same ground as the first clause of section 17 of Act X 
of 1859 Section 38 of the Bengal Tenancy Act while 
laying down rules about reduction of rent does not con 
template reduction on the ground that the rate at which 
rent is paid by a particular raiyat is higher than the 
prevailing rate 

The prevailing rate of rent paid for lands of*a similar 
* description with similar advantages in the places ad 
jaceot 18^ in the present state of things extremely diffi 
nilt to determine Vanona causes, the principal of which 
are the landlord's capnee or tyranny and the tenant a 
weakness have in many localities nearly destroyed what 
one would call the costoinary rate. The raiyats 
generally pay at varying rates, varying with the power 
of resistance nhtch each of them pos esses In many In 
stances colourable kabuliats at rates higher than the really 
prevailing rates come forward in abundance in support of 
the landlord s cause and courts of law feel the greatest 
difficulty In finding out the truth even if there be a 
prevailing rate I be determination of the question as 
to what Is the prevailing rate has necessarily induced 
rulings not quite consistent with each other In ouc 
of the leading cases* on the subject, the late Justice 

I Dwarkanath Mitter observed — ‘ Prevailing rate means 
the rate paid by the majority of the raiyats in the 
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neighbourhood It must be paid generally and not by a 
number of witnesses only In Prtag Lall v. Brock- 
man^ the evidence of three patwaries, who put in their 
jum 7 nabandies showing the rates payable by almost all 
the raiyats, was held sufficient to prove the prevailing 
rate ^he duty of a judge, when dealing with a ca se 
Uasedon this ground of enhancement, is not to determin e 
t jie fair or equitable rate, nor to strike an average 
a gd thereby determine the prevailing rate, but ,to find 
Qut strictly the rate which has adjusted itself an d ~ is 
^tuall y paid as nirik or rate by a very large majority 
^ raiyats - But though the customary and perganah 
rate is generally the prevailing rate, it is not always 
so. The established rate might have been changed 
with respect to many raiyats, and the customary rate 
‘might have ceased to be the prevailing rate at the date 
of the institution of a suit for enhancement ® 

The Bengal Tenancy Act has provided* that, in Aavniof 
determining the prevailing rate, the rates generally 1885, ^ec 31 
paid for not less than three years before the institution 
of the suit should be taken into consideration, and for 
ascertaining the rates satisfactorily, such revenue-officer 
as the Local Government may authorize on that behalf 
may be appointed a commissioner under section 393 
of the Civil Procedure Code 

Under Act X of 1859, the prevailing rate for the San-e class 
purposes of enhancement must be payable by the same raiyats 
class of raiyats There was a conflict of cases as to 
the meaning of the expression — " same class ” It was 

' 13 W R 346 

* Sutneera II Gopal, i W R 58, Pela v Nund, 6 W R. ( Adi X ) 

43 Jaun n Jan, 9 W R 149 , Surahutoonissa v Gyanee, ii W R 143 , 

Gunga V Sharoda 12 W R 30 , Priag ® J G Brockman, 13 W R 
346 , Rowshun ® Chundur, 16 W R 177 , Audh 71 Dost, 22 W R 185^ 

Tikaram v Sandes, 22 W R 335 , Akul Ameen, 5 C L. R 41 , 

Sreeman ® Lukshmoni, Marsh 379 Per Contra. Shaikh Dena v Mohinee, 

21 W R 157 

^ Kallee n Ruttun, n W R 571, 

" Adi VIII of 1885, Sec 31 
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held that the words referred exclusively to occupancy 
raiyats but there might be separate classes m the 
general body of occupancy raiyats ^ Amongst the occu 
pancy raiyats in the same village, there are jeyt raiyats 
or mandats who generally pay at a lower rate and then 
hthere are the khodkast and paht raiyats The Bengal 
Tenancy Act has attempted to clear the difficulty by 
aying down that ‘ whenever it is found that by local 
:u8tom any description of raiyats holds at a favourable 
rate of rent the rate shall be determined in accordance 
with such custom • But ordinanly the rate paid b) 
occupancy raiyats without reference to caste or clas«; 
should be taken into consideration 

Places adjacent" include in its range a very wide 
s3:ircle and not merely a village or a perganah.® The 
pergaoah rate of the Mahomedan limes has however long 
ceased to exist and each village under a zemindar or a 
subordinate tenure bolder has its customary or local rate 
L^nds lying m a diiferent village or in a diiTerent per 
ganah miy yield better hirvest than lands in the village 
in which enhancement is claimed by the landlord 
Raiyats in one village under one landlord may hold 
lands at more favourable rates than raiyats holding lands 
in a neighbounog village under another landlord To 
apply the prevailing rate in one village to another would 
in many lostaocea be unfair and inequitable. The Bengal 
^enaucy Act has laid down that in determining the pre 
Waihng rate only the village m which the land lies 
vhould be taken intp consideration * 


* Rjim Cooour V Bhoynib 6 W R.{AS X) 33; Pnnruoaad * 
Puddo(noc*«.SiIirib379.« 9WR.3t9 Goarw* R«j laW R. loa j 
tVoooMoath » Ajhambore*. la W R 475 Molhooxu * Nllmoo** 

13W R *97 

Aa viii of 1885, 31 

Kill« » Rattan ii W R. J71 1 Hr J Ttnadia * Poomo, t» 

W R. 1381 Sbilkb D«u w B«boo Mohlac*, ai W R. 157 I 

Aa vm of i88j, S«. 30. cl. («) 
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‘^ Description of land ” includes the productive 
power as well as the nature of the crop capable of 
being produced on it In most of the Bengal districts, 
lands in agricultural holdings are divided into various 
classes, of which the principal are the following — 

I or jal ox dhanhar, t e, — lands producin g 

^nan (winter) paddy These lands are genera lly 
I pw, and are divided into four sub-classes according t o 
1 ^eir productive poweis, viz . awal (first). cloe 7 n vsecon d'. 
s ^em (third) and chaharam (fourth ) 

( 3 ) iytina or bint producing two crops — the autumn 


oa d d y or jute or crops known as bhadot, and the 
Vinter crops — potato, seeds, wheat, barley and others 
<nown as rahi Sugar-cane is also produced on such 


jands These also are divided into four classes as above 

(3) Bastii or homestead lands and udbastu or land 
. near the homestead used by the raiyat for his cattle 

(4) Land covered by water 

1 hese last two kinds of land, when they appertain 
to a tenant’s agricultural holding must come within*^ 
the purview of section 17 of Act X of 1859 and section 
30 of the Bengal Tenancy Act 

(5) Garden land being horticultural also comes 
\Mthin the purview of the Rent Acts 

(6) Pasture ^ghaskar) lands and kharkar lands' 
which yield thatching grasses 

'^e value of land pro ducing grains depends^ in 
4 ny ^ lage, up on proKimity to tanks or water-courses 
^ ^lch afford means of irrigation In this country , 
j ^stance from the nearest market or place of sa le 
;^ ^seldom taken into consideration, unless it leads to 
’" ^material differenc e in the market value of the pfo- 
^uce Villages are generally not ver> large, and the 
transit of goods costs almost the same amount, the 
distances of the fields from one another and the 
market being inappreciable The rent of lands no doubt 
varies considerably according to their distances from 
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a town, ora railway atation or a trade-centre or a navi 
gable nver, but such vanations affect only the land-* of 
one village as compared with those of another at a distance 
The advantages of one piece of land over another 
in the same village if it is not gram producing, 
consist not only in its proximity to reservoirs of water 
and streams but also in easy access from the homes of 
the village people who generally live close to one another 
in clusters of huts There may also be an advantage of 
one piece of land over another by its distance from 
homestead lands and fields appertaining to other villages. 

The second ground of enhancement 15 the increase 
in the valiu of the produce or the productive power of 
land Clauses (bj (c) and (d) of section 30 of the 
Bengal Tenancy Act cover almost the same ground as 
clause, (b) of section 17 of Act X of 1859 This ground 
involves quantities not easy to determine and requires 
solution of problems of great difficulty 

The vagueness of the ejpres.««ioa ‘ the value of the 
produce in section 17 of Act X of 2859 has been at 
tempted to be avoided m the Bengal Ten incy Act by 
the wordti pse »o the average local prices of staple food 
crop s and sections 32 33 and 34 of the latter Act 
have laid dowo certain rules with reference to this 
ground of enhancement of rent but still the difficulty in 
^scertainiog the exact nse in the prices of staple food 
crops IS as great as ever 

Increased demand of taple food crops from an 
increase of the non agncultural population of a country 
and of its commeraal lodostry leading to larger ex 
ports into foreign countries necessarily bnngs about 
a general nse in the value of produce if there is no 
proportional increase m the area of agncultural lands 
Decrease in the value of money as a medium of 
exchange also leads to a general rise m the >alue of 
food crops. The landlords begin to demand rent at cn 
hanced rates, and the rlsein the value of groins naturafly 
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accommodates itself to the landlords’ demand The 
raiyats gradually pay at a fair rate of rent , but if 
as a class they decline to do so, it becomes necessary 
to determine, for the purposes of enhancement, the 
average rise in local prices of staple food crops and to find 
out what the proportionate increase in tlie rate of rent 
should be In Thakooranee Dossee v Bisheshur Mookerjee^ 
the majority of the Judges held — “ In all cases in which 
an adjustment of rent is requisite in consequence of a 
rise in the value of the produce caused simply by a rise 
of price, the method of proportion should be adopted — the 
'■ former rent should bear to the enhanced rent the same 
proportion as the former value of the produce of the soil, 
calculated on an average of three or five years next 
before the date of the alleged rise in value, bears to its 
present value ” If the landlord was originally entitled 
only to a share of the produce, and the money-rent 
paid in modern days is roughly an equivalent of the 
money-value of that share at the time when rent in kind 
was commuted into rent in specie, this rule of pro- 
portion may work out the fair and equitable rent which 
an occupancy-raiyat ought to pay Increase in the value 
of labour and increase in the cost of living of the raiyat 
and his family consequent upon an increase in the price 
of grains and the other necessaries of life are disturbing 
elements, but are not sufficiently important to vary such 
a rule of proportion unless the increase is abnormally 
high The increase, as a ground of enhancement of rent, 

’•'must, however, be in the price of staple food crops and 
not of particular crops grown by raiyats in recent years 
at considerable cost in manuring and hired labour Jute, 
indigo, tobacco, opium and ganja are particular crops 
which ought not to be taken into consideration ^ 

But after all, the rule of proportion is not verv 

. , , r ^ application 

easy of application to actual facts The terms necessary 

* B L R , Sup Vol , 203 , sc, j W R ( Aft X } 29 

* Bhagruth v Mohasoop, 6 W. R ( Aft X)34. 
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to work out a proportion are difBcult to find out 
The value of staple food crops at the time of the previou/ 
settlement of rent is in most cases impossible to find 
ouL^ Pnce lists may now be of use but they were not 
generally prepared in former days The causes of 
aberration are also many, and the very simplicity of 
the rule of proportion makes it inapplicable to a com 
plex state of facts 

The rule of proportion laid down in Tkakoorani 
Dosie sc&S'i i* inapplicable where in particular instances 
fair and equitable rent may be determined by the pre- 
vailing perganah rate * It would seem from the provis 
ions of the Bengal Tenancy Act as to enhancement and 
settlement of rent that the rule of proportion is appli 
cable only when eobancemeot is sought for in any local 
area involving the holdings of a Urge number of tenants. 
Re adjastment of rent ought only to be allowed when 
change 0/ customary rent is necessary 00 account of the 
altered state of things m a large area. ^lacpherson J in 
his judgment in the Full Bench case above referrr*d to, 
observed la my opinion the rule of proportion — as the 
old value of produce is to the old rent, so is the present 
value of produce to Uie rent which ought now to be 
paid — IS the rule which should be adopted in the 
absence of any recently adjusted perganah or customary 
rates In so ascertaining the cate, we shall be oscer 
taming it on a pnnaple similar to that on which the 
old perganah or custo nary rates were fixed VVe shall 
be doing what was deem d fair and equitable In the 
case of raiyats having a nght of occupancy prior to 
Act X and what is not less fair and equitable in the 
case of raiyats having a nght of occupancy under that 
AcL Let the zemindar seeking to enhance the rent 
go back to any year be chooses, and let him prove that 


j&dob V Eibony 3 W R. ( Ad X ) ida 
Snob * AssiiBoaiMS, 7 W R. S34. 
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the proportion w as then more favourable to him than it 
has subsequently become Either party should be at 
liberty, in eacli case, to prove any special circumstances 
tending to show that the application of the rule of pro 
portion to that particular case would work injustice." 

The increase in the price of staple food-crops must Average of 

lie in Its natural and usual course in ordinary years In prices m de 

' cennial 

Bhagnifh Doss and others v Mohasoop Roy and another p periods, 
the High Court observed that accidental or exceptional 
high prices in any particular year or even successively for 
tw'o or three years ought not to be taken as a measure 
for adjustment of rent Various causes might affect the 
value of the produce for a year or tw'o, but that 
w'ould be no ground for enhancement The Bengal*^ 

Tenancy Act requires the calculation of average prices 
during a decennial period ~ The proportion is to 
be worked out with reference to average prices during 
two decennial periods, the one immediately preceding 
the institution of the suit and the other any decennial 
period as may appear equitable and practicable to be 
taken for comparison ^ In order to avoid the hardship 
that may arise from an average of high prices in the later 
period, the Act has also provided that the average prices 
during the later period should be reduced by one third of 
their excess over the average prices during the earlier 
period ^ To make enhancement on this ground practi- 
cable, it has also given the court discretion to substitute 
any shorter periods instead of decennial periods ® 

Reduction of rent may be had on the ground that Reduftionof 

there has been a fall in prices not due to any temporary rent on fall 
„ , in pnees 

cause ° Ihe same rule of proportion, as in a case ot en- 
hancement of rent, has to be worked out The court 


I 6 W R ( Aa X ) 34 » Aa VIII of 1885. Sec 32, cl (a) 

’ Ibid, Sec 32, cl (o) 

* Aa VIII of 1885, Sec 32, cl (6) 

0 Aa VIII of 1885, Sec 32, cl (c) ' 

* Aa X of 1859, Sec 18 , Aa VIII of 1885, Sec 38, Sub Sec i, cl (d) 
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may, in any case, direct such reduction of rent as it 
thinks fair and equitable But suits for abatement of 
rent are very rare, as a steady nse in prices has been 
the normal state of things underthe Bntish rule in India. 

The rule of proportion does not apply, where 
the increase or decrease in the price of staple food 
crops IS accompanied by either a decrease Or an 
increase in the productive power of land Or in the 
cost of cultivation Land is liable to deterioration 
by crops being raised successively for many years. 
The deterioration can only be checked by a judicious sys 
tern of manuring which as a matter of fact, is little Under 
stood in this country Manuring implies an increase in 
the cost of cultivation Rise in the price of staple 
food crops and increase m the demand of labourers 
lead to a nse in the pnce of labour, and when hired 
labour is necessary for the purposes of cultivation an 
additional cause of aberration disturbs the operation of 
'the rule of proportion The rule in such a case requires 
to be modiGed and as there is a steady nse in the price 
of labour a deduction of something like one third as is 
contemplated by the Bengal Tenancy Act, is necessary 
to be made — a deduction which prevents also any 
mischief that may anse from exceptionally high pnccs 
in the laler period * In Shovdaminee Dassrg V Shco 
kocl Mahcntid* Tre\orJ thus stated the terms of the 
proportion—* The average value of iho produce before 
* the decrease lu the productive powers of the laud, will be 
to the average value of the present decreased produce, 
minus the increased cost of production, os the rent 
previously paid will be to that which the land ought 
now to piy 

Increase in the productive power of land, otherwise 
than through the agency or at the expense of the ralyat 
can take place only on account of an improrotneut cf 


' Alt* 


7W R.S4- 



PRODUCTIVE POWER OF LAND. 363 

fected by oral the c'tpense of the landlord or by fluvial 
action ‘ Land hab a tendency to deteriorate from want of 
conservation of plant-food, but improved means of irriga- 
tion, embankments preventing inundations or {low of salt 
water, and improved methods of drainage, may and ac- 
tually do increase the productive power of land Silt 
deposits in the deltaic provinces are frequent, and a piece 
of sandy land this year may, by the action of a river, 
become very fine arable land in the following year The 
drainage schemes have improved considerable areas in 
Bengal The zemindar who has to pay a large portion of 
the cost of improvement may very well demand increased 
rent The Bengal Drainage Act expressly empowers him 
to do so “ 

Instances of improvements made by raiyats them- Burden of 
selves are not uncommon in this country, and in every 
suit for enhancement of rent on the ground of an increase 
in the productive power of the land held by the raiyat, the 
burden is on the landlord to show that it is not due to*^ 
the agency of the raiyat ® Under the Bengal Tenancy 
Act, the burden is decidedly on the landlord If the 
raiyat converts at his own cost and labour arable land 
into a garden, which yields a larger income, or if he im- 
proves ordinary arable land by manuring, thereby making 
it yield crops like tobacco or potato, the landlord is 
entitled only to the rent of the land as it e^ii§ted 
before the improvement ^ When a raiyat brings waste 
land into cultivation, he is liable, after the russad^ 
period is over, to pay at the full perganah rate for 
the cultivated land But if the land which he originally 
pbtained required special cost to make it culturable, and 
the raiyat had to spend more than ordinary labour and 


* Aft X of 1859, Sec 17 ! Aft VIII of 1885, Secs 30 and 34 

* Aft VI ( B C ) of 1880, Secs 4a and 43 

* Poolm V Watson, 9 W R 190 

< -Chowdbry v Gour, 2 W R ( Aft X ) 40 , Golam Ah v Gopal Lai, 
9 W R 6s 
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capital to make it good arable land, the landlord la 
not entitled to any benefit from the improvement If 
the raiyat has impressed upon the land a character it 
would not naturally have the landlord 13 not entitled to 
ask for enhancement Where a raiyat has dug a tank, 
planted an orchard at his cost or erected a distillery, it Is 
the raiyat a agency and not the landlord s that has im 
proved the land * 

Orchardi But ID Obkoy Chunder Sirdar v RadhabtUlubh 

Sen^ Garth C J observed — It is, in point of fact 
untrue that the increased productiveness of an orchard 
by reason of the growth of fmit trees, is due to the 
agency of the person who planted them After the first 
expense of preparing the land, and planting and nur 
tunng the young trees has been incurred the increase 
in the productiveness of an orchard depends probably 
far less upon the labour and outlay of the tenant than 
land used for the ordinary purposes of agriculture* The 
trees may require a certain amount of care and atten 
tion for time to time but their growth and productivenesa 
depend far more upon the quality of the soil, and the 
fertiluiug infiuencQ of the seasons than upon the labour 
of man It. is quite right of course that in settling the 
rent of land which is let for the purposes of an orchard 
a due allowance should be made to the tenant to cover the 
cost of bu orzgioal outlay in tho way both of hbour and 
capital but after such allowance has been made, there 
IS no reason why the rent of the lands used for orchards 
should not be liable to enhancement or abatement from 
time to time, in the same way as land* used forotherklnds 
of culture With the greatest deference to the opinion 
of the learned Chief Justice, it seems to me that it is ques 
Uonable 10 any case in which arable land is taken bj the 


‘ Snenun w LaUisa, a Hsy 407 1 Showdunlmo » Hanm 6WR- 
( Aa X) I03J Brojo *, Stewart, 8 B. L. El. App Ji te 16 W R.aitf 
I C.L.R.549. 
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tenant at the usual rate of rent, and improvement is 
afterwards effected by the tenant planting fruit trees 
The Bengal Tenancy Act has a rigid rule that only 
improvements effected by or at the expense of the 
landlord may be the basis of enhancement Section 
33 of the Act requires the registration of an improve- 
ment under the provisions of the Act as a necessary 
preliminary to a suit for enhancement on this ground , 
and sections 8o and 8i lay down rules for the registra- 
tion of improvements 

Improvement by fluvial action must not merely be 
temporary or casual ^ It must last or is likely to 
last for a considerable time An enhancement of rent 
on this ground should always be fair and equitable, but 
not so as to give the landlord more than one half of the 
value of the net increase in the produce of the land ^ 
Reduction of rent may be claimed on the ground 
that the productive power of the land held by the raiyat 
has decreased for any cause beyond his control Per- 
manent deterioration by deposit of sand or such other 
specific causes, sudden or gradual, entitles the tenant to 
ask for abatement Principles of natural justice and 
equity require that, if during the period of the rai^at's 
occupation permanent deterioration takes place of any 
portion of the land held by him by the act of God, and 
not through the fault of the raiyat, he should not 
be made to pay the same rent as before ^ Under the 
Acts of 1859 and 1869, the tenant might either sue for 
abatement or claim abatement as a set off in a suit for 
rent brought by the landlord ^ But m either case 

' Aft VIII of 1885, Sec 34, cl (a) Kristo ® Huree, 7 W R 235 

* Aft VIII of 1885, Sec 34, cl (6 ) 

* Aft X of 18591 Sec i8, Aft VIII of 1885, Sec 385 Sheik Enayu- 
toollah 1; Sheik Elahee, W R. 1864, ( Aft X ) 42 , Munsoor All » 
Harvey, ii W R 291 

* Barryv Abdool, W R, 1864, (Aft X) 64, Mohesh ® Gunga, 2 
Hay 495 , Afsurooddeen n Sarooshee, 2 Hay 664; Deen v. Thukroo, 6 
W. R. ( Aft X ) 24 , Gour V Bonomalee, 22 W R, 117. 
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the bardcQ of proof u upon the tenaot^ The Bengal 
Tenancy Act contemplates abatement by a suit and 
the court may direct m such a suit such a reduction 
of rent as it thinks fair and equitable 

Alteration of rent on alteration of area 19 an im 
“ porLant incident of tenancy m this country It is not 
confined to occupancy holdings only TTie rent of a 
permanent tenure or a permanent agricultural holding 
nay be altered on alteration of the quantity of land in the 
enure or holding • We have seen* that the law, as it 
itood before the Bengal Tenancy Act came into force 
enabled every tenant to claim an abatement of rent 
:or diminution of the area of the land held by him, 
caused by circumstances beyond his control, unless 
there la a clear stipulation to the contrary TTie 
question of the increase of rent id respect of any addi 
tional land gamed by fluvial action in a permanent 
tenure was however more difBcuIt to answer If abate* 
meat was allowed at any time 00 the ground of a diminu 
tion of area by diluvion eohancement must be allowed 
on accretion or reformation But if abatement 
^ever claimed and allowed the landlord was entitled to 
assess only accretions if he could show that he uas 
entitled to do so by established usage or agreemeuL* 
In yuggut Chunder Dutt and others v Panwty and 
others, which came before the High Court three times 
in appeal and once on review, it was held that the 
lemindar was precluded from assessing accretions 


Aa VIII of 1885 Soc. 3a S»t 1 V Obhoj 3 W R, f Aa X) *8. 

Afurooddeen * Sbon>o»li«« Manb 558 { UmJ « TuIdI I I^ R. 
9 Cut Se» al*p Horo • Joy Kl»«n, 1 W R. 3991 Pro*uooo)oyeo 
*. Soondor 3 W R. (AaX)3oj KoooUkiot » Potm*. aWR- 
( Aa X ) 65 1 Shgk<MM.«. Umoh. 8 W R. 504 \V*t#oa » IfUuiIiJ 
I U R. 10 Cal. 544. K* Rjun ? Ppoilo 3 C L. R. S. 

Aoto pp i64i^^ 

Ramoidbo* » Parbptty I, L. R. 3 Cat £^3 I 9 IVoo* 

foia, ( L.R sea tsSiGoUw* K*11,8 C I_R.SI7J 
V Gopce loC. U R 
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though there were considerable differences in the*^ 
opinions of the judges.^ 

The law as regards raiyati holdings was, however, 
well settled Section 17 of Act X of 1859^ pro- 
vided for assessment of additional rent for addi- 
tional land found by measurement in the raiyat’s 

holding, and section 18 provided for abatement of 
rent, if the quantity of land held by the raiyat 

could be proved by measurement to be less than the 
quantity for which rent was payable by the raiyat The 
Act made no provision for any class of tenants excepting 
raiyats with rights of occupancy I need hardly add that 
either as regards enhancement or abatement of rent on 
alteration of area^ the rate per bigha must be taken to be 
fixed 

The Bengal Tenancy Act applies the provisions of 

1 sections 17 and 18 of Act X of 1859 to all classes of 
tenants ^ If the increase in area is due to the action 
of a river, and if there was no previous diluvion 
reducing the area of the tenant’s original holding, or if 
abatement was allowed on diluvion, the tenant is bound 
to pay additional rent for excess land So also abate- 
ment IS allowed on diluvion 

The present area of a tenure or liolding may easily 
be determined by measurement, but the difficulty in 
finding out the original quantity of land and the rate per 
unit of measurement is, however, great Dismissal of 
Suits for enhancement or abatement of rent on account 
6f increase or decrease in area is mainly due to this 
difficulty. The length of the measure used at the time 
of the origin of the tenancy, r. e , the standard pole 
•^of measurement, is also very often disputed and is not 
easy to find out ^ 
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‘ 6 W. R. ( A<ft X ) 48, 8 W R. 427, and 9 W R 379 
» Aft VIII ( B C ) of 1869, Sec 18 

* , A6t VIII of 1885, Sec 52, cIs (a ) atid (6 ) 

* Gouri®. Reily, L L. Kj ao Cal 579 
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As we have said before, ^ increase m area may 
take place,— (n) by the tenant s encroaching on the 
adjacent land of his landlord and (^)on the adjacent 
land of a third person and used by the tenant as a part 
of his holding and (c) by accretion Reformation i« 
Si/u only makes up the land lost and may, at present, be 
left out of considerattoD • 

On increase by allnvioo 'the tenant has the ngbt to 
continne in occupabon of the land and is only liable to 
pay additional rent, though at one time the law was 
supposed to be that no raiyat was entitled to possession 
of land added to his holding by acxnrtion * Under 
the Bengal Tenancy Act, no doubt can arise, and it 
seems to me that section 17 of Act X also contemplated 
additional rent for land gamed by accretion 

Decrease m area may take place ~ (a) on account of 
encroachment by a neigbbounDg holder ( 3 ) encroach 
ment by the landlord himself (r) by diluvioo and (cf) by 
acquisition of land by Government for public purposes 
Encroachment by a neighbounog bolder ought not to 
be a ground of abatement of rent, if the encroachment 
be doe to an act of trespass- The tenant can resist such 
encroachment, and if be does not do so, be is guilty 
of laches and ought not to be allowed to make the 
landlord suffer for bia ncghgcnce. But if the encroach 
ment be under a title paramount, the rent oagbtjo 
abate proportionately * 

Encroachment by the landlord himself on any part of a 
raiyat 5 holding causes a suspension of the entire rent* 
But as a matter of fact the raiyat seldom claims suspen 
Sion of rent be is contented with abatement. He thinks 


‘ A fiu pp. ae>»o6. 

gflrtbe Uw *m to U adlordt right oo cBenucbatnl by teflaatt 
a go pp MI 23X 
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himself fortunate, if he is allowed to hold the rest of the 
land in his original holding submitting to the encroach- 
ment by the landlord and can get an abatement pro 
tanto I have already said that the rule of English law as 
to suspension of the entire rent can not be applied in 
this country except under very peculiar circumstances 

In cases of diluvion, section 18 of Act X of 1859, Diluvion 
section 19 of Act VIII ( B C ) of 1869 and section 52 
of Act VIII of 1885 leave no room for doubt as to the 
right of an occupancy-raiyat Sectip ii 178 of the Act of 
1885 makes any contract taking away the right of a 
raiyat to apply for a reduction of rent under section 52 
of the Act*^ invalid, if it is entered into after the passing 
of the Act This provision of the Act is applicable to all 
classes of raiyats, and not merely to raiyats with rights of 
occupancy An express agreement not to claim abate- 
ment entered into before the passing of the Act, is 
good Section 179 of the Act declares the validity of 
such a contract between a proprietor or a holder of a 
permanent tenure in a permanently settled area and a*^ 
holder of a permanent mukurrari lease 

Acquisition 
of l,ind for 
public pur- 
poses 


Itandard 

the different localities of the Bengal provinces Section pole 
of Act VIII (B C ) of 1869, which repealed section ii 
of Bengal Act VI of 1862, provided that all measurement 
should be made according to the standard pole of the 
perganah m which the land was situated The Collector 
was competent to determine the standard * In one case 

' A£t VIII of 1885, Sec. 178, Sub-Sec 3, cl (/) 

® Snmati Manmohini v Premchand, 6 B L R , F B , i , , 14 

W R, F B,5. 

U (1) 


Requisition of land for public purposes necessarily 
^uses abatement of rent in respect of the land ac- 
gmred The raiyat may, however, at the lime of the ac- 
quisition, take such a portion of the compensation as 
^y disentitle him to claim abatement ~ ' 

The standard pole of measurement generally varies in 



370 


RAIYaTS 


B«s]^I AEt 
VI ot i&6a. 


it was obaeryed that it was excluaively within the 
province of the Collector aa the depository of the 
standard pole of each perganal^, to declare what the 
racapure of the pole used was in each perganah id his 
district ^ There existed considerable difference of 
opinion aa to the value tif any raeasurement paper if 
the measurement was not made according to the standard 
pole The correctness of the measurement itself could 
be called in question • An appeal lay as regards the 
standard pole • The Bengal Tenancy Act * however 
requires every measurement to be mad^ r by the acr e 
unless the court or revenue officer ordering it special!) 
directs that it shall be made by any other specified 
standard * gut the rights of the parties are regulated bv 

conversion of the acre into the local measure T he 
fical Ciovernm ent U also empowered to_make rul es 
JeclflrlQg (be tUndard or standards of measurement 
^ pcaliy in use 10 any l ocal area ^ciy declaration 
to made shall be presumed to be correct until the 
contrary is shewn * At the present day the landlord 
generally claims the standard to be eighteen inches 
a Aaih or cubit while the tenant claims 20 inches or 
more In some localibes the standard used is the 
elahigaj ' 

Act VI ( B C ) of i86a* gave the hndlord the nght of 
making at any time a general surye) or measurement of 
the lands comprised in bis estate or tenure or any part 
thereof unless restrained from doing so by any express 
engagement with the occupants of the lands The 

* T&rodmth • Mejde* 5 W ^ < AS X ) 17 

Rom* Nalli* Dliooklio*, 11 W R. Jioj Brojo * Kairiin, II 
W R. 56*. PrraHtm R*khal » Tonoo. 7 W R. ajp. 

Bbayyobntty * T»D»o*nid<U«o I W R- 334 I Tia, * 

W R. ( AS X ) 131 Sartwuuii«l» RnekU, 4 W R.(AaX) 3 i 
^VIHol im ^See..0 3. 

tbui,^^93 baV'Sec. l Ibid, See. Sab*Sec. 3. 

goj tUbl — In^hq (Lud>in«uar« ol N \V PnjTlJic«fc) 

• Afl Vl i B-CT) cl iWa, Seep. 
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power could be exercised with respect to any land in the 
occupation of an under-tenant or raiyat If any opposi- 
tion was made, the landlord could seek the assistance of 
the Collector, who might order the tenant to attend 
and point out the boundaries of the land held by him 
Sections 25 and 37 of Bengal Act VIII of 1869 and 
sections 90 and 91 of the Bengal Tenancy Act have 
conferred the same power on landlords But under the*^ 
latter Act the right cannot be exercised more than once 
in ten years except under the circumstances specified in 
section 90 This right to measure is a necessary inci- 
dent of proprietary right, as it enables the landlord to 
ascertain the boundaries and the area of any tenure or 
holding and whether there has been any encroachment 
or increase by alluvion and consequent alteration in 
area, and then if necessary to demand an increase of 
rent on the ground of an increase in area , 

The right to measure, like the right to enhance ^nly propne- 
5 (rent can be exercised only by a proprietor- in possession 
and actual receipt of rent A proprietor who is not in measure 
possession is not entitled to measure any land within 
Ihe ambit of his estate ‘ If any question arises as to 
the right to measure, the dispute being raised on the 
ground of possession by a third person as proprietor or 
tenure-holder, the Court has only to look to actual pos- 
session by receipt of rent Under Act VIII of 1885 (Sec. 

^o) a proprietor whose name is registered under Act 
VII (B C.) of 1876 IS presumed to be in possession, 
having the right to receive rent , and so he also is en- 
titled to measure His right is not affected by the 
lands having been let out on permanent leases * 

* Kalee Ramguttee, 6 W R (A(aX)io, Pureejan ® Bykunt, 7 
W R. 96, Krishtoz/ Ram, 9 W R. 331 Per contra Hnndnn v Smith, 

7W R 188, Wise V Ram, 7 W R 415, Doorga Mahomed, 14 
W R 121, 399 

* l^aj 17 Kishen, 4 W R (AaX)i6, Dwarkai) Bhowanee, 8 W. 

R. II, Run Bahadoorir Muloo, 8 W R 149, Tweedie Ramnarain, 9 

' W. R. 151 
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A part proprietor of an estate or tenure cannot 
apply for mrajureraent.^ Section i88 of the Bengal 
Tenancy Act prevents any one or more of the co sharers 
unleaa all of them join from asking the assistance of 
a Court to enable him or them to measure the lands 
Notice of an intended measurement must also be given 
by all the joint proprietors A part propnetor of an 
estate however was held to be competent to apply 
for measurement under 5^0110038 of Act VIII (BC^ 
of 1869 {Bengal Act Vi of 1863, Sec. lo), if he 
made hia co propnctors parties to the proceeding* 
It seems to me however, to be doabtful whether 
the legislature ever intended to give a co-propnelor 
such a power 

Under the Acts of 1863 and 1869 a question was 
raised as to the nght of a propnetor or tenure bolder 
to measure lands TTie word lakhiraj means, 

m ordinary parlance, lands revenue free as well as rent 
free The aemindar s nght to have a measurement made 
It was held extended only to lands actually rent paying 
and not to rent free or revenue free lands * The Bengal 
■“Tenancy Act makes the holders of rent free lands 
claiming under titles created since the Permanent 
Settlement tenants within the meaning of section 
3 sub section 3 and it is only reasonable that a 
landlord should have the nght to enter on and 
measure all lands compnsed in his estate or tenur'* 
other than lands exempt from payment of revenue 
Holders of revenue free lands are proprietors and 
such lands though lying within the ambit of a rev 


» Moolook *. Modboo |6 W R. is6i SboorttKUr* Bbac^ob t 18 
W R. 33a J Sxatearini » Bjlnjot, 19 W R aSo P«af^ R*i 
W R. 385 } V Boiarttddlo 5 C L. R. 131. Pt cfufr* AWiJowl » 
Ull Cl« d[,ILRloCl 3<I*c I3C,L.R. jaj. 

Abdool* Ull I L.R.ioCal 36 . 

• Rq f* Sraedb ii\VR.a93.«.3BLR. App »7I 
V EnUM II \V B 4451 Khngeadro » KanUa, 14 \V R- 3^ 
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enue-paymg estate, can not be measured by the holder 
of the latter ^ 

If a tenant, on being called upon to attend and 
point out his land and the boundaries thereof, refused 
or neglected to do so, it was not competent for him to 
contest the correctness of the measurement made in 
his absence, provided the Court acting under section 9 
of Act VI (B C ) of 1862 or section 37 of Act VIII (B C ) 
of i86g, had local as well as pecuniary jurisdiction, 
and the person making the application had the right 
to do so* If the person applying to the Court for 
measurement was only a part-owner or was not in 
possession, a measurement made at his instance in the 
absence of the tenant would not be binding So also, if 
the tenant had no notice of the measurement, he would 
^ not be bound by it® The Bengal Tenancy Act, how- 
ever, lays down that if the tenant refuses or neglects to 
attend, in accordance with an order duly made and 
served under section gr, sub-section r, the measurement 
made in his absence shall be presumed to be correct, 
until the contrary is shewn ■* 

Regulation V of 1812 made the issue of a notice 
a necessary preliminary to the institution of a suit for 
an increase of rent This provision was re-enacted in 
section 13 of Act X of 1859 section 14 of Act VIJI 
(B C ) of 1869 A large percentage of enhancement- 
suits failed for defects in the form of notices or their 
non-service In most instances, the suits were dis- 
missed , in others decrees were made declaring the right 
of the landlords to enhance, the prayers for decrees at 
enhanced rates being dismissed A notice of enhancement 
was required to be served in districts or parts of dis- 
tricts, where the Fusli year prevailed, in or before the 


* Prosunnomoyee v Chundernath, 10 W R 361, sc.zB LiR, 

S. N , 5 ® Jadub V Etwan, Marsh 498 

* See Ahmuddi ■B Kah Krishna, I L R 10 Cal, 895 
Aft VIII of 1885, Sec 91, Sub-Sec 2 
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month of Jcyt, and m districts or parts of districts where 
the Bengali year prevailed, in or before the month of 
Pous Under the Bengal Tenancy Act, the landlord is 
empowered to institute a suit for enhancement, without 
the previous service of auy notice and the decree 
in such a suit should contain a direction as to time 
when it IS to take effect Section 154 of the Bengal 
Tenancy Act provides that a decree for enhancement 
of rent if passed m a suit im>titated m the first eight 
months of an agncultural year, shall ordinanly take 
effect ou the commencement of the next agncultural 
year and m n suit instituted in the last four months of 
an agncultural year on the commencement of the 
agncaltnral year next but one following Bat the 
Court may for apeaal reasons fix a later date for the 
operation of any decree (or enhanced rent 

Under the Bengal Tenancy Act enbaocement of 
rent may be directed to be gradual for any nomber 
of years not exceeding five* No suit for enhance 
meat on the ground that the rate of rent paid is below 
the prevailing rate or on the ground of a rise 10 
prices IS maintainable il wilbin the fifteen years 
next preceding its institution tbe rent has been eo 
hanced by contract made after the and March 1883 
or commuted under section 40 or if a decree en 
bancing the rent bas been parsed on either of tbe 
grounds aforesaid or a suit for enhancement dismissed 
on Its merits * 

A suit for reduction of rent is as we have seen 
the only means by which a tendnt maj under Act 
VUI of 1S85 claim an abatement. But the Bengal 
Tenancy Act bas made no provision as to the 
form of a decree m such a suit and the time of 
lu operation It Is obviously left to the discretion 
of the Court 


• ka Vtu o£ tSSs, s«. aS. * /W, S*c. 37 Sub,.s«c. (1). 
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If any dispute arises as to the terms and conditions 
under which a tenant holds or as to other incidents of 
the tenancy, the Court having jurisdiction may decide it 
In the districts where Act X of 1859 is still in force, the 
incidents are determined by the Collector’s courts Sec- 
tions 8 and g of the Act corresponding with sections g 
and 10 of Act VIII (B C ) of 1869 prescribed a rough pro- 
cedure for the delivery of pottahs and kabuliats Section 
2 of these Acts, following the old Regulations as to 
the delivery of pottahs to tenants, declared the right 
of every raiyat to receive a pottah The instrument 
had - to specify the quantity of land, with boundaries, 
the amount of annual rent, the instalments of rent 
and any special conditions of the lease The inten- 
tion of the Legislature was that there should be a 
written record of the exact terms and incidents of the 
tenancy, so that future disputes might be avoided. If 
the tenant desired to have a pottah he could institute a suit 
for the purpose, and the Court was to take evidence 
and determine the questions as to which the parties 
differed 

A raiyat with a right of occupancy was entitled, when 
there were disputes and differences between the parties 
and the terms of the contract were difficult to ascertain, 
to a pottah on such terms as to the Court might seem 
fair and equitable under the circumstances of the 
case Raiyats with rights of occupancy were the only 
class of persons who were interested in suing for 
pottahs But no suit could be entertained, unless the 
relationship of landlord and tenant existed, and the 
tenant was in possession of the land Questions of 
title or the right of the tenant to hold the land could not 
be determined in suits for pottahs.^ 


Determina- 
tion of the 
incidents of 
tenancy and 
delivery of 
pottahs 


Pottahs at fair 
and equitable 
rates under 
Aft X of 1859 


' Campbell n Kissen, Marsh Rep, 67, Haree Parsad n Asmut, 
Marsh Rep 99, Syed v Bakur, 3 W R (Aft X) 3, Bharut n 
Oseemooddeen, 6 \V R. ( Aft X ) 56 
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When the landlord desired to have a kabuliat or a 
counter part engagement from a raiyat, be was bound lo 
tender a pottah to the rai)at, such as the raiyat was en 
titled to get, and he was not entitled to a kabuliat by a 
suit it he had not previous to its institution tendered to 
the raiyat a pottah specifying the terms and incidents of 
the tenancy Suits for kabuliats became generally 
unsuccessful for non tender of pottahs or erroneous 
statements therein* A suit for a kabuliat was not 
intended to be a suit for enhancement Its pnncipal 
object was to record the incidents of the tenancy 
Neither could a landlord convert a suit for a kabuliat 
into one for establishing the relationship of landlord and 
tenant or indirectly get the Inal of the question of the 
validity of a lease already granted or any question as to 
title to land It is unnecessary to add that one of a 
number of co propnetors could not under the Acts of 
1859 and 1869 sue a tenant for a kabuliat for a proper 
tionate part of a holding, nor could he sue a tenant for 
a separate kabuliat for his own share of the rent.* 

provision made in section 158 of the Bengal 
' ^en^cy Act IS simpler ana ea^cr to work out Either 
^ landlord or the tenant whether he is an occupancy 
ii ^iyat or not, may sue tor the determlnatiog of the 
Incidents of the tenancy t e the terms and conditiooi^ 
t ^reot and all or aay oi the matters spcatied in 
^he section The Court having jurisdiction to de 
tcrmiDC a suit for possession of the land has power to 
entertain an application under the section and an 
order passed thereon has the effect of a decree and is 
subject to the like appeal as a decree, But an apphea 
tion under the section cannot be converted into a suit to 
determine nghts to land or the existence of the relation 
ship of landlord and tenant. In Bhuputdro Narayan 

* GoUm liotuoi*] « Asuat 10 W R ( P B.) 141 Gofcm * 
(Cubbbnry L L. R. 3 CaL 49S. 

• Abdool AH T Y»r AU, 8 W R. 4^ 
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Diitt and others v Ncmye Chand Mondul,'’ the High 
Court held that a Court acting under the section was 
bound to go into and decide the question of the validity 
of the lease under which the defendant held This ruling 
was not in accordance with the rulings under the sec- 
tions of the Acts of 1859 and 1869, dealing with pottahs 
and kabuli its The question was referred to a Full Bench®, 
and the decision in Bhupendro Narayan Dutt v Neinye 
Chand Mondul was practically overruled, and it was held 
that a Court dealing with a case under section 158 of thd^ 
Bengal Tenancy Act had the same limited powers as the 
Collector under sections 8 and 9 of Act X of 1859. 

Chapter X of the Bengal Tenancy Act contains 
rules of procedure for the record-of-rights and settle- 
ment of rents of tenants in an estate or tenure or 
any other local area The law as to enhancement or 
abatement of rent and tlie determination of the incidents 
of tenancy, applicable to an individual tenure-holder or 
raiyat, is also applicable in proceedings under chapter X.* 
The cadastral survey under the Act deals with a large 
and cultivated tract, inhabited by a number of raiyats, 
the mam objects of a proceeding before a revenue-ofBcer 
being to obtain uniformity in the rate of rent and adjust- 
ment of disputes between landlords and tenants If rent 
is settled, the enhancement or abatement, as the case 
may be, is intended to be uniform throughout, the 
equalisation of rent being disturbed only where a raiyat 
or a class of raiyats is entitled to hold for some special 
causes at favourable rates 

T yhat th e deliver y of a po ttah an d the taking of a 
kabuhat or the determination of the incidents of th e 
tenancy is to an individual raiyat or a particular holding , 
^e reCord-of-rights is to all the raiyats in a local are a. 

A revenue-otticer, acting under chapter X of the Bengal 
Tenancy Act and preparing merely a record-of-nghts, 


Record-of- 
rights and 
settlement of 
rent 
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duties of a 
revenue.o£Bcer 
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record-of. 
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* I L R 15 Cal 627 * Debendro v Bhupendro, I L R 19 Cal 182 

* Goun V Reily, I L R 20 Cal, 579 
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has to had out the existiogstate of things and his duties 
are similar to those of a Collector or a Court under section 
lo of Act VI (B C ) of i86a and section 38 of Act VIII 
(BC) of 1869 Under the Acts of 1863 and 1869 the 
^powers of a Collector or a Court were limited to re 
'cording what \7aa and not what ought to have been The 
duties of a revenue officer are prescribed in sections 102 
and 103 of the Act of 1885 and in the rules made by the 
Local Government as to cadastral surveys A revenue 
officer has the same powers as a Cml Court in deter 
mining the particulars given id section I 03 But though 
^ he must find out the name of the landlord of a tenant it 
has been held that he cannot determine questions involv 
ing boundary disputes^ or the validity of a revenue free 
grant set up by a person in actual occupation of any 
piece of land * If the proprietor of a neighbouring 
estate claims to be in possession of any piece of land as a 
part of his own estate the revenue officer has no juns 
diction to try whether the land appertains to bis estate 
or the estate which is being surveyed At most, he 
may under the Survey Act of 1875* sumraanly determine 
the question of present possession So if a third person 
setsup a claim to possession under a title to hold the land 
revenue free based on a grant made before the Perma 
nnnt Settlement the revenue officer it has been held 
should withhold his hands and refer the parties to a Civil 
Court.* TTie claim however must be a bona fide one and 
not intended to frustrate the survey or record of rights. 
If on the other band a person in actual occupation sets 
up a rent free title acquired subsequent to the Permanent 
Settlement he becomes a tenant within the meaning of 
the Bengal Tenancy Act, and the junsdiction of the rev 
enue-officer is not ousted * TTie sections of the Act deal 

Norudro v Sriulh I L. 19 CaJ &|t | Bldbq *. Bbigwas 
I UR i9Ca] 

• S«cntar7 » Nllje, I L. R. Si Cal. 381 Kami » Brol© L U R 

M Cat 044- • Aa V ( B C. ) erf 1875 S«o 4a. 

* Gokboi * Jodo I L R 17 Cat 731 
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mg with the powers and duties of a revenue officer, and 
the powers of Special Judges appointed under the Act 
and of the High Court on second appeal are not free 
from ambiguity, and the lulings thereon are con- 
sequently not quite in harmony The jurisdiction 
of the ordinary Civil Courts to modify the awards of a 
revenue-officer in matters, which come within his powers 
and duties, is also very doubtful 

The revenue-offict.rs entrusted with the duties of re- 
cording tile rights of the tenantry in large areas and 
revising their rents may be excellent executive officers, 
but are not generally persons who have proper judicial 
training The procedure adopted by them is practi- 
cally summary, and the people have not much con- 
fidence in their decisions The circumstances, which in- 
duced the Government of Bengal to repeal Act X of 1859 
in the Regulation districts and to transfer in 1869 the 
jurisdiction in the trial of cases between landlord and 
tenant to the ordinary Civil Courts, exist even at the pres- 
ent day, and although in theory the Collectors of 
districts and their subordinates may be supposed to be 
more conversant with questions about land - its produce 
and productive power — in any particular locality than the 
local Moonsiffs and Subordinate Judges, the truth seems 
to be that they are far inferior to the latter in judicial 
power and acumen All that can be said in favour of the 
executive officers is that they have a rough and ready 
way of cutting gordian knots However that may be. 
Chapter X of the Bengal Tenancy Act requires consid- 
erable modifications The experience of ten years since 
the passing of the Act should be utilised without any 
bias for either the executive or the judicial officers of the 
Crown. All necessary powers for the satisfactory and 
final adjustment of the various kinds of disputes that 
may and do frequently arise in recording or settling rents 
and determining the 1 t^lationship of landlord and tenant, 
— in finally determining all the particulars noted in 
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section I 03 ,— *ahouId bo given to competent officerij and 
appeals to the highest tnbunal in the country should 
be allowed on all questions of vital importance, so that 
there may be complete finality and no conflict of juris- 
dictions after trial by one set of judges Summary 
decisions based on present possession and references 
to or revision by Civil Courts leading to suspension 
of proceedings are anomalous and productive of 
mischief 

After making the necessary enquiries by survey 
and measurement and taking evidence as to rates of 
rent &C. a revenoe-officor is required by section 105 
of Act VIII of 1865 to publish locally a draft record 
called the khasra' If objections are made as to 
particular entries he should decide them * and an appeal 
lies agaiQSt bis order as to any particnlar entry to the 
Special Judge appointed by the Local Government under 
section 108 The deasion of the Special Judge may 
be ccTised by the High Court vn second appeal if 
there is merely a record of nghts and not a settlement 
of rent • The decisioo thus arnved at after a dii^ 
pute as to any particular entry seems to be final and 
conclusive * As regards undisputed entries there is 
a presumption as to their correctness until the contrary 
is proved • 

Rent may be settled under section 104 on the 
application of either the landlord or the tenants^ The 
rules of law that should guide a revenue officer in settling 
rents are not given Id chapter X of the Act, but be is 
apparently bound by the same rules as a Clnl Court In 
particular cases of enhancement or abatement of rent ' 
In a proceeding under section 104, rent may be en 
hanced or reduced and the rates of rent may be 

Rato framed bf tb« Load Gover meot Not. so to 

Aa VIII of 1885, Sec. iq 6 Ibid, Sec. 108. 

Ibid, Sec. (07 * Ibid Sec. 109. 

Ooari V ReUy I L R. ao Cat J79, 
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equalised with respect to the raiyats as a mass. 
Either the landlord or the raiyats or any of them may 
contest the enhancement or abatement of rent, as the 
case may be, and the Special Judge appointed by the 
Local Government may hear appeals against the orders 
of a revenue officer on such objections ^ No second 
appeal, however, lies to the High Court in a case of 
settlement of rent, the decision of the Special Judge 
being final “ 

When rent is settled under chapter X, it takes effect 
from the beginning of the agricultural year next after 
the final publication of the record by the revenue-officer ® 
Except on the ground of landlord’s improvement or sub- 
sequent alteration in the area of a tenure or holding, the 
rent so settled is not liable to any alteration for a period 
of fifteen years from the date of the final publication of 
the record in the case of an occupancy-raiyat or five 
years in the case of a non-occupancy-raiyat. 

The agrarian disturbances in the district of Pabna 
and parts of the districts adjoining it had induced 
the Government of Bengal to pass a short Aci^ 
known as the Agrarian Disputes Act of 1876 Th<> 
special procedure laid down in that Act was applicable 
only in exceptional cases, where the relation between 
the landlord and the tenants as a class was very much 
straitened Section 112 of the Bengal Tenancy Act has 
conferred upon the Local Government the same powers 
as the Agrarian Disputes Act These powers have 
not been exercised in recent years The Local Gov- 
ernment may exercise its powers only with the previ- 
ous sanction of the Governor-General in Council. 
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® Shewbarat Nirpat, I L R, 16 Cal S96, Lala Kirut Narain -a 
Palukdhan, I L R. 17 Cal 326, Gopinath v Adoita, I L R 2 t Cal 
776 , Anand v Shib, I L R 22 Cal 477 See also Upadhya v Persidh, 
I L R. 33 Cal 723 

’ Aft VIII of 1885, Sec no. 
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Tfae rent of a DOD'OCcapancy raiyat may be enhanced 
under the procedure laid down la section 46 of the Ben 
gal Tenancy Act The Courtis required to find out what 
rent is fair and equitable which, m the words of the 
Bengal Tenancy Act should be determined by rcfcience 
to rents generally paid by raiyats for lands of similar des- 
cription and with like advantages in the same village If 
the raiyat agrees to pay the rent so determined, be is 
entitled to remain m occupation of bis bolding at that rent 
for a term of five years from the date of the agreement 
But on the expiration of that term, his rent may be 
again A>aned and he maybe called upon to pay what the 
Court may consider fair and equitable at the time The 
rules as to enhancement of rent are neceasardy mneh 
the same as those with respect to occupancy raiyats, 
though non ocrupancy raiyats have not many of the 
pnvileges of occupancy raiyats A revenue-officer may 
in a proceeding under chapter X settle the rents payable 
by non-occupancy raiyats in any local area in accordance 
with the roles laid down in section 46, and the rent of 
a holding so settled cannot also be vaned within five 
years, except for alteration of area or Improvement by 
landlord 



LECTURE XII 


, 

NON-AGRICULTURAL LANDS. 

In ancient times, the three principal sources of a 
king’s revenue in India were his share in the pro- 
duce of agricultural lands [vali), taxes levied upon 
fimnestead lands either in villages or towns {kara) and 
taxes realised from persons carrying on trades and in- 
dusjLri_es,(^«/;^^' The great lawgiver says — ‘‘The king, 
who receiving vali^ kara and sulka does not afford pro- 
tection to his subjects, goes into hell 

Of these three sources of royal revenue, the most im- 
portant was vail, and reference was frequently made to 
it by the text-writers* The Anglo-Indian Government 
has, like the Mahomedan Government, devoted its best 
attention to this important branch of royal revenue and 
to the protection of the agricultural population by whom 
it IS payable 

In ancient days and throughout the Hindu period, 
the word kara was used for ^money-rent payable 
|for land, as distinguished from a share of the pro- 
duce of agricultural landb The money-rent payable 
for homestead landb by artisans, tradesmen and 
labourers, quit-rent paid by persons who were favour- 
ed by the king and w'ho held under royal grants, 
and all other taxes paid for the use and occupation of 
land or water came within this branch of revenue In 
agricultural villages, a shop-keeper supplying articles 
to the agricultural population was required to pay the 

^ a — Wano, Chap VIU, 307 

* Ante p 8 
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tax known as hara for his homestead land The income 
from this source, however, was small and very little im 
portance was attached to it, though the freak of Jangcsge 
has transmitted the word to the present day, and it has 
now a much wider sigoihcance, and the word cj/i has 
dropped down in the course of time 

Sulka (duties) which included vanous items of income 
Boch as market^duea duties on articles imported and ex 
ported and the fees realised from mechanics and artisans 
becanae more and more an increasing source of lucome 
with the progress of society In the later Hindu period 
and during the Mabomedao penod, it played a very im 
pnrtant part m the finances of the Indian government 
The homestead lands occupied by the higher classes 
■ of people in Indian society were generally revenue- 
free, the exemption being due to causes which I 
have already attempted to explain ' The homestead lands 
of the agricultural population and their udbasiu 
lauds outside the homestead but necessary for 
otheruhan agricultural purposes went^onf^with^heir 
^a faUl e fields an d-ev en -TThep -T CUt i vaff " K ^p'^i^ely"p^ab 7 e 
theS the incidents were g^m mlly the same a s 
thoiV of arable lands* If a raiyat bolds a piece of 
land as a part of an agricultural bolding all the incidents 
of occupancy nght attach to it as to the rest of the 
lands in the bolding If it is not a part of an agncuUural 
bolding but 18 (and in the same village held under the 
same landlord and necessary for the habitation of the 
raiyat and his family local custom and usage regulate Its 
inadentt, and, subject to such local custom or usage the 
provisions of the ^ngal Tcnanc> Act are applicable* 
But as regards homestead lands of a character dfflfcrent 
from either of the above the Rent Acta of *859 and 


* Airt*p 315 

• A»U P 317 S« Aa Vlll o< 1883, S»c. l8a Uok«.k • Bljloulk 

^ /av^lll ol 1883 E«. *8l Ny»inotooIUb».Ge»tn<l,6 W R. (AaX) 

+ 0 1 Potw » Bkltk. » W B. 5” I Preikkko » I" C. L. R. 35- 
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1S69 and the Bengal Knanty Act have no application 
to them ‘ If a raiyat holds <igricullural land under one 
^landlord and homestead land under another, he cannot 
lacquire a right of occupancy in the latter A person 
who has acquired a piece of land for residence and 
not for cultivation is not a >aiyat with respect to it, 
if It IS not a part of an agricultural holding J'be ^ 
\ ioldintr of at^ncultural l and in one villa ge does not 
^ntitle a person to be a “ settled raiyat’* w ith respect to 
^wnesteacDand held in another village or unll er a di f^ 
^r^t landlord "The mere fact that a p erson cultivates 
land himself or bv hired labour does not make him 
with respect to land held by him for a shop 
adjoining tow n An mdigo planter, who has ac- 
quired a right of occupancy with respect to indigo lands, 
may have his residence in the civil station of the 
district in which he has his factory, or a tea planter may 
'have similar residence within the municipal limits of 
,the town of Darjeeling, but he is not entitled to claim 
a right of occupancy with respect to the land held by 
him for such residence 

^ There are no legislative provi<’ions as to non agricul- 
tural lands, except such as are contained in the Trans- 
fer of Property Act, the Indian Contract Act and 
stray sections in the Revenue and Rent laws Act 
X of 1859 and Act VIII (B C ) of 1869, as I have said, 
did not touch the question of the rights and liabili- 
ties of tenants of homestead and other non-agricultural 
lands, though the ever-increasing population, agricul- 
tural as well as non-agncultural, demanded legis- 
lation When Act VIII of 1885 was in course of 
preparation, an unsuccessful attempt was made to 
have a comprehensive code for lands agricultural 
as well as non agricultural The rules of justice, equity 


The law ap- 
plicable to 
non-agricul- 
tural lands 


Kalee v Kalee, ii W R 183, Nymooddee Moncneff, 12 W R 
140; Kylash « Wooma, 24 W R, 412, CoUeftorv Hakim, 25 W R. 
1361 Purnd, ® Sadut, 2 C L R 31 
W (1) 
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and good conscience are not always easy of access, 
and mistakes are common Custom and local usage are 
generally difficult to prove The invocation of the pnn 
ciples of the law of landlord and tenant, as it prevails 
in England without reference to the instincts and con 
ditions of life of the people of this country, is occasion 
ally a source of great mt&chief Trained ro England 
trained in thoughts peculiar to the* English people, 
many of the judges and lawyers in this country believe 
the English rules of land law to be the most equit 
able and just and they are tempted to apply them to 
tenancy in this country whenever they have to decide 
cases according to justice equity and good conscience 
Even the Legislature is not entirely free from this vice 
of adopting exotic principles without regard to the 
customs and habits of thought of the people to be gov 
emed by them To a nation which has the most sacred 
Regard for the land where its ancestors lived, to persons 
who have extraordinanly deep a^ection for ancestral 
homesteads'-dearer than heaven itself the idea that no 
right can be acquired in homestead land, however long 
the period of occupation may be is repngnant in the ex 
treme. People have generally a notion that the holder 
of a piece of homestead land acquires by long occupation 
the right to continue in possession of it and the legal 
profession and the judges have very frequently to un 
deceive them. The hardship of the faw as it is at 
present administered is well known An abortive 
attempt was made to remedy the evil by legislative 
enactment but the opposition was strong There is now 
DO chance of the legislature interfenog in the matter, at 
least for some time to come 

The chapter on •'Leases in the Transfer of Prop 
erty Act is short and the interpretation of the 
few sections Is not always easy For the sake of 
convenience however 1 shall adopt the arrangement 
given in the Act Much of what has already been said as 
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to the incidents of temporary leases applies to leases of 
non-agncultaral lands The relationship between the 
landlord aid tenant miy, however, be complicated by 
substantial structures being raised on the land But it 
IS doubtful how far the rules laid down in the Transfer 
of Property Act may regulate the incidents of tenancies 
jcreated before it came into operation Substantive laws 
do not, unless retrospective effect be clearly intended to 
be given, affect the vested rights of parties,^ and the 
Transfer of Property A:t has also expressly provided 
in section 2 that “ nothing contained in the Act 
shall be deemed to affect any right or liability arising 
out of a legal relation constituted before the Act 
came into force, or any relief in respect of any such 
right or liability " If, according to the law, as under- 
stood before the passing of the Act, a tenant of home- 
stead-land, who had been allowed by the landlord to erect 
buildings on it, had the right to erect further buildings, 
for the accommodation of himself and his family, section 
108, cl (p) ought not to affect that right The Act 
itself IS not exhaustive It defines and amends certain 
■^ parts only of jthe Jaw relating to voluntary transfers 
tnier vzvos ,^ and does not affect the terms of any 
contract not inconsistent with the provisions of the 

Wet ‘ 

As in the case of agricultural lands, the notion 
that now underlies all tenancies of homestead-lands 
as also other non-agricultural lands is that the absolute 
proprietary right is in the landlord He may, by 
creating a subordinate tenure, have his right curtailed 
to the extent indicated by the contract, but the 
tenant in actual occupation has ordinarily no other 
right than what is given expressly or by neces- 
sary implication by it Custom and local usage may 

* Maxwell on the Interpretation of Statutes, 2nd Ed , p 257 

* Aft IV of 1882, Preamble 

^ Jbtd , Sec 2, cl. (6) 
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import nghts and liabilities not inconsistent with the 
express covenants in the contract In the absence 
of any unambiguous condition as to the duration 
of a lease a tenant holds from month to month or 
from year to year and is liable to be ejected after the 
service of a proper notice to quit Xhe tenant acquires 


^ bis agricultural neighbours have 

Rent may be en 

hanced at tiie option of the landlor 

i after the expiratipn 

qf the term of the lease, and ordinarily the law places 


KeguTation ALIV of 1793 the 6rst law passed for 
the sale of estates for arrears of revenue encouraged the 
erection of buildings or dwelling houses by enacting ' 
l^at a purchaser on a sale for arrears was no t eptit l 
ed to eject tenants who had erected dwelling b ou8e8 _OD 
the lands leased to them by the defaulter ' This pro- 
jvision was repeated 10 the Sale Laws passed from 
lUme to time and has still a pldce in the existing laws 
for the sales for arrears of revenue* or rent® This pro- 
tection from eviction extends to leases of land wher^ 
on manufactories and other permanent buildings^ have 
been erected and lands whereon tanks, permanent 
gardens plantations canals places of worship and bum 
log and bunai grounds have been made ^ sale free of 


qncumb rances vests 10 the purchaser the ngbt to caned 
ml perpetuaTleaies granted by the defaulter but tbou^ 
a permanent lease at fixed rent of land made for the 
erection of buildings or manufactones may be cancelled 
on a sale for arrears the tenant must be allowed to re 
plain on the land on payment of fair and equitable rent, 

» lUg XLIV ot 1793 S*c. 9. 

Aa X( of 1859, Soo. 37 d (4)1 Act VII ( B, C JofiSfiS, See i» 
chU) 

» AaVIII ot i88i Sec. 160 cl (f) 

« AaXI ot 1859, Sec. 37 « Aft Vlll 0! 1885, Sec. 160, cL (t). 
Bbajo *. Rem I L R. 3 Cet 293 i Ajtor » Aemot I L. R- 8 
CeU iia 
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lie lanvl liible t>> ah bcssod at a higlier or pre- 

ailing rate, without rcferoncc to the original contract, 
ijcclinent dooh not neceshanly follow the cancellation of 
i lease. 

AhUit for the enhancement of rent of non-agncultural 
and, when the law does not allow the ejectment of the 
■enant on the e\piry or cancellation of his lease, is 
ii.untainable in the ordinary Civil Courts ^ There were 
many instances of enhancement of rent through 
the medium of the Revenue Courts, when Act X of 
1S59 was in force and the Act was supposed to 
apply to all kinds of tenancies, but according to 
the view taken by most of the judges of the High 
Court,’ the Revenue Courts had no jurisdiction to 
entertain suits with respect to homestead-lands, and 
the decrees passed by them were itUra vires. If a 
tenant, however, has paid at the enhanced rate according 
to any decree passed by a Revenue Court, that fact 
will go against the permanency of the tenure, but the 
judgmentand decree are inadmissible for any other pur- 
pose, having been passed by an incompetent court 
There is no codified law for a suit for enhancement of 
rent of non-agncultural lands Section ii of the Code of 
Civil Procedure (Act XIV of 18821 empowers the Civil 
Courts to entertain and try all suits of a civil nature , and 

trying a suit for the enhancement of rent of non-agri- 
cultural land, a Court must act according to principles 
of justice, equity and good conscience 

It has been held that a proper notice of enhance- 
ment IS a necessary preliminary to a suit for the 
enhancement of rent of non-agncultural land, just 
as it was in suits for enhancement under Act X of 
1859 and Bengal Act VIII of 1869 ® But with the 
repeal of the procedure laid down in those Acts and' the 


Suits for en- 
hancement of 
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stcad-1 inds 
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enhancement. 


* Thomas v Greedhur, W R , Sp Vol ( A6l X ) 9 
® Ante pp 285.6 
’ Ante pp 373-4. 
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sabjtitutioa the procedure mActVlll oi 1885 dis 
pCQting with the previous service of any notice the 
procedure in suits for enhancement of rent of non agri 
cultural lands ought to be changed as an unnecessary 
preamble I think no notice will now be deemed necessary, 
and our Courts must determine what rent is fair and 
equitable whenever rent is enhaoceable by suit and 
the landlord wants an increase A decree for enhance- 
ment may be directed to come into operation at a 
reasonable time subsequent to the institution of the suit 
Tenants holding permanent gardens and plantations 
are protected if the occupalioo of the tenant has been 
long enough for the acquisition of occupancy right, but 
the protection afforded by the Sale Laws eatends to all 
leases without reference to the period of occupation by 
the tenant The general incidents of the tenancy of land 

( used for purposes other than agricultural are the same 
in all cases ^ Julkars or fisheries as also lands used for 
hait datars and shops come within the same category 
of ^ lease is a transfer of the lease hold premises to 
icAifts. be held by the lessee under the covenants and con 

ditioDB expressed m the contract or implied by law, 
and the lessor may create any interest in the lessee, 
sanctioned by the policy of law, Within the limit of 
bis own interest in the property • A full owner 
in potaessioa m.a> demise land on any terms and 
conditions, consistent with the policy of law A contract 
of lease binds the heirs representatives and assigns 
of the lessor as well as the lessee with respect to> 
covenants that tun with the lands * Even if the lessor 
not ID possession and has merely a right to possession 
he may grant a lease which Is to come into operation 
as soon as be is CDlitled to actual possession A mere 
right of entry, whether Immediate or future, may be 
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* AaiV o( isaa,s«c*. ios*ad 108 cJ t/ ) 
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demised by a lease, but a lessor who has a right to re- 
enter only on a breach of condition by a lessee cannot 
give the right to a new lessee to sue upon the 
breach of‘ the condition ^ Neither can a person, en- 
titled to the possession of immovable property on the 
death of a Hindu female, bind himself by a lease execut- 
ed by him during the life time of such a female, his 
right being a mere possibility , but he may give a 
valid title to a lessee, which may enure after her 
death, by assenting to the lease The holder of an 
estate for life or a person holding an estate for a term 
of years may grant leases, but they cannot enure 
beyond the life or the term of the lease of the grantor 
himself On the determination of the lease, the true 
owner is entitled to the possession of the land in the 
same state in which it was at the date of the demise 
In the absence of a contract or distinct proof of cus 
tom or local usage, a tenancy for manufacturing 
purposes is deemed, according to the Transfer of 
Property Act, to be a lease from year to year, and 
a tenancy of ordinary homestead-land to be a leas^ 
from month to month - Leases of land in the inofusstl 
''are, however, with rare exceptions, annual, the rent 
being payable according to the Bengali Calendar, where 
the Bengali year prevails, or the Fusli or Wilaity 
Calendar In Bengal proper, a year of tenanc}’ generally 
ends on the last day of Chaitra, and in Behar and Orissa 
on the last day of the lunar month of Bhadra Notwith- 
standing what IS contained in section io6 of the Trans- 
fer of Property Act, the vast majority of leases of 
non-agncultural lands are thus from year to year, termin- 
able only at the end of the year Tenancies from month 
to month are only found to exist m very populous 
cities and within municipal limits In fact, having re- 

‘ Hunt ® Bishop, 22 L J Ex 337, Hunt v Remnant, 23 L J Ex 

13s 

* Aft IV of 1882, Sec 106 
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gard to the well known practice m the mofussil of the 
country leasw of immovable property ought to be held 
from very slight evidencf to be from year to year in the 
absence of well proved contrart or local custorfi or usage 
to the contrary notwithstanding that the Transfer of 
Property Act has laid down a contrary rule ^ A Tenancy 
from year to year can be determined only by a six 
months notice to end with the last day of the year • 
These leases are transferable absolutely or by way 
of mortgage though notwithstanding the transfer, the 
original leasee docs not cease to be subject to any 
of the liabilities attaching to the lease The transferee 
of such interest may again transfer it ® But the express 
terms of a contract or any local naage which must be dis 
tinclly proved in each case may make a lease of non 
agncuUural land non transferable The fact that in an 
ordinary lease of agricultural land ilie right of an oc 
cupancy or non occupancy raiyal is not transferable by 
law leads people tothink that leases of homestead lands 
are also non transferable Before the Transfer of Prop* 
erty Act came into force the law was supposed to be 
that without an express contract and in the absence of 
local usage, tenures of non agncuUural land were not 
transferable * to Noraindra Narain Rat v Ishan 
Chandra Sen * it was held that on the transfer of a nght 
of occupancy the transferee, in the absence of custom 
or established local usage became a trespasser and 
the same rule was applied to leases of non agncuUural 
lands But in Btnivtadhab Banerjee v Jatkrtshna 

( Muktrjee* Peacock C J said — Speaking for myself 
1 should say that if one man grants a tenure to another 


KijhuH « Nnod L L. R 34 Csl 720. 

Kbtiori » Naodksmsr I L R. xsCsi 730 
Aa IV of 168a, s«. toa,a,(yr 
* Krips * Dorta 1 . U R. 15 C«) 89. 

13 a, L. R. 374, cc, 33 W R. aa. S« ants pp, 
7 B. L. R 15a, (3 W R. 495* 
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/for the purpoi-c o( living upon the l.iiu), that tenure, in 
the ab'-cnce of an) evidence to the contrary, would he 
abhignahlf I kn»)U of no law wlutli prohibiti> a man 
who gets 1 uid for the purpose ol building from absigning 
hib interest in it to another By as'.igning his interest, 
he does not lut ess, inly get rid of liib Imbiluy to pa) 
the rent ri'serv t,d \ tenant w'ho assigns his interebt does 
not, in my opinion, commit such forfeiture of his rights 
as to entitle the lessor to treat such rights as altogether 
non-e\istent, and to turn him out of possession ” 

In the .ibsence of a contract or local usage to the ^ritabiluj 
contrary, the right of a lessee is heritable and is capable 
of being bequeathed according to the laws of testament- 
ary and intestate succession 

During the continuance ol the lease, the lessee of 

Is bound to Use the land as a person of ordinary dunnf; 

prudence would do * He must not use or permit 

anotlw.r to use it for a purpose other than that for 

which the lease h.is been granted - Land let out for use 

as homestead ought not to be used for digging a tank, 

nor has the tenant the right to dig earth for the pur 

pose of making bricks Such a ust- of the land is 

opposed to the original purpose of the tenancy and is 

supposed to deteriorate its value ’’ ^ 

In the absence of an express contract, a temporary Working 

lessee is also not entitled to work mines or quarries, not "ftines or 

* quarries 

open when the lease was granted, or to commit any other 
act which is permanently injurious to the land de- 
mised ■*' But I think a person, holding under a perma- 

' Aft VHI of 1885, Stc 108, cl (o) , Ramanadhan v Zamindar of 
Ramnad, I L R 16 Mad 407 See also Meux v Cobley, 2 Ch (1892) 

253 

’ Bholai V The Rajah of Bansi, I L R 4 All 174, Noyna ® 

Rupikun, I L R 9 Cal 609 

’ Nipholl V Tannee, 23 W R 298 Tarim v Debnarayan, 8 B £ R 
App 69, Manindro Moneeruddeen, ii B L R App 40, Laksh- 
ngpna v Ramachandra, I L R 10 Mad 351 

* In re Purmanandas, I L R 7 Bom 109 

X (l) 
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neot leabc id which there is no reversion to the land 
lord, has the right to open mines and if he docs so his 
act, unless there la an express covenant to the contrary, 
docs not amount to legal waste When the lease is 
granted by a proprietor not for any specified purpose 
and he reserves onl) the right to receive quit tent m per 
petuity such a use of the land cannot affect him Perma 
nent leases are practically conveyances of land and it 
seems to me that the lessees have full right to use the 
lands demised as they please provided there is ample 
security for the proprietors dues Frima facte the 
owner of the surface is entitled ex jure nature to every 
thing beneath or withm it * The working of mines docs 
not, as a rule permanently injure the land or destroy it 
to the detnment of the landlord s lutercbt The same 
thing may be said as to the working of quames The 
evident intention of the framers of the Transfer of Prop 
erty Act, to inserting clause (o) in section io 8 u to 
prevent temporary lessees from doing such acts as 
may affect the value of the demised premises, and to 
secure, on the lerminalion of a lease, the restoration of 
the property in as good a condition as it was at the time 
when the tenant was hrst put into possession In cases of 
permanent leases their termination la never in the con 
templatiOD of the parties It is no doubt the duty of a 
tenant to keep the property as much as possible, in the 
same conduion as it was at the beginning of the lease 
but the duty is imperative only where the landlord has any 
thing to lose by a change inconsistent with the original 
purposes of the tenancy A lessee or a tenant for life or 
for years baa as between himself and his lessor or the 
reversioner the right to work open mines and quames * 
But he 18 not entitled it seems to open or work a new 

Smith » DArbjr L. R- 7 Q B 716 \ N«wcocMn * Coilwo 

5 Cb, D 133(143) Egremont • Egrtinoot i4Ch.D 158(163). 

* Owtn E1U» » ThtSoowdoo St»t* OoanittCo L,R.4AppC«m 
454 { Tackir ». Llojer U. R. 8 App S®® 



WASTE. 


395 


mine or quarry Such an act on his part amounts 
to legal waste.i The words of section ro8, cl {o ) 
are, however, very broad, and apparently includes 
leases of all kinds, irrespective of their duration and 
nature You should remember that the law does not 
import any distinction between the surface and the 
underground, when the contract of lease does not 
convey it in express terms 

According to the law as laid down by the great law- R,ght to 

ffiver of ancient India, the king is entitled to a half "’•nyrals ac 
® cording to 

share of hidden treasures underneath the earth and Hindu Law 

of minerals^ as his share for the protection afforded by 

him to his subjects - Medhattthi in commenting on the 

word mineral [dkatu), includes in it gold, silver, iron, 

vermillion, collyrium and all other minerals to be worked 

out of the earth or found in hills and other places ® 

He adds that the king's share is not necessarily a half, the 
word ‘half’ [ardhcC) being illustrative only, the king being 
entitled to a sixth or any other share according to custom 
The text and the gloss, however, refer to a state of things 
quite different from what we have at the present day 
The Anglo-Indian Government has, by the Permanent 
Settlement, _accepte^ fixed sums as revenue in lieu of all 
the rights it had eyther as proprietor of the soil or as the 
P^rotector of its subjects It reserved no right whatsoever, 
except as to treasures under the Treasure Trove Act \ 

* Aft IV of i88a, Sec io8, cl w) The law as to mines is in a 
doubtful state in Bengal As regards Ghatwali lands see p 263 See 
also Gordon Stuart & Co ® Tikaitnee, W R ( 1864 ) 370 

Mann, Chap VIII, ■» 39 

Commentary See also Nandan’s 

Commentary— 'ifxgjqt ^ftjqiTfqSqTWj; I 

‘ Aa VI of 1878 
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'Minerals must necessarily pass with_^e nghl to the 
Surface iThe present theory of the propnetary nght 
of the Government is not consistent with the Hindu 
theory of the king’s nght to a share of the pro 
duce or of hidden treasures and minerals, and the 
Anglo Indian Government having accepted and acted 
upon the theory of the propnctorahip of the soil cannot 
now claim a share of the minerals on the latter theory 
The transfer to permanent tenure holders of the ngb^ 
which the lemindart denved from the government nec 
essarily conveys the nght to the minerals underneath 
ttreaion of The lessee must not without the lessor’s consent 
erect on the property any permanent structures ^ If 
land is let out for use as homestead by raising itmc 
tures such as are ordioanly used in this coDntry->tbe 
structures being easily removable ~the erection by the 
tenant of hnck houses not easily removable is an use hf 
the land to which the landlord may object If however 
the landlord instead of objecting to the erection o( a 
brick house remains passive and allows it to be 

built knowing that his securitV for rent wouM 

be enormously increased by it be should not after 
wards be allowed to sue the tenant for misuse of 
the land* The landlord may restrain bis tenant 

from erecting without bis consent substantial build 
iDgs by getting an injunction Issued in time ' 

but It 18 coutrary to all principles of equity and 
good conscience to allow him to insist upod the 
removal of a building at tlie termination of the 
WsfTsr lease. It is therefore an obligation in the tenant 

not to erect such building as would throw obstacles 
to the landlord a oadoubted right of re entry at the 
tcnninalion of the lease The nght of the tenant 
to remove, during the continuance of the lease, all 


Aa IV of isaa, Sec. 108, cJ. (^) 
NofOk V Raplkua 1. L. R. 9 Cs L ^ 09 . 
]if [sasth * RrosMDQ 9^ R. ui 
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tluncjh he has attached to' the earth‘ is one for his 
own beneHl, which he may or may not avail himself of 
If lie wishes to continue on the land havini^ without objec- 
tion raised during the term of the lease suh-'tanlul struc- 
tures, the landlord cannot eject him No Court will 
permit a man knouingly though passively to encourage 
another to lay out money in improving his prop( rty, and 
then to .issert his legal right against him, without 
at least, making him pay full compensation for the money 
that has been expended Equity intervenes and prevents 
the hindlord from turning out a tenant who has erected 
substantial structures on the iand,’^ to his knowledge or 
with Ills consent, which may be presumed from his previ 
ous non action If he waits till the building is completed, 
and then asks aCourt of justice to eject the tenant or have 
the building removed during the pendency of the lease, 
a mandatory inj'unction will not generally be granted 
It IS always in the discretion of the Court to grant injunaion 
injunctions or not But Courts of law are always reluc- 
tant to help a man, though he may have an undoubted 
right, if he is guilty of laches ® The circumstanced 
of e ich case must be taken into consideration, and if the 
injured man comes into Court at the first opportunity 
after the building has been commenced, an in- 
junction may be granted But if the plaintiff has not 
brought his suit or applied for an injunction at the 
earliest opportunity, but waited till the building has 
been finished, and then asks the Court to have it 


' Aa IV of 1883, Sec 108, cl (A) 

* D^nn V Spurrier, 7 Ves 131 , the Rochdale Canal Co v King, 
i6 B av 630 , the Somersetshire Canal Coal Co v H ircourt, 24 Beav 
571 , Rdmsden v DySon, LRi E&IAC 129 , Musst Ram v 
Sheikh Jan, 3B L R,A C,i8,Bni v Jai, 7 B L R 133, sc , 12 
W R 495 , Durgh v Brindabun, 7 B L R 159 , Braja v Stewart, 8 
BLR App 51, Shib v Bamun Das, 8 BLR 237 sc, 15W k 
360 See A6t IV of 1883, Sec 15 

’ The Shamii(i|;gfer Jute Factory ® Ram Narain Chatterjee, I L R 
14 Cal 189 
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removed a mandatory injunction will not generally be 
granted A mere notice not to continue the erection of 
a building when not followed by legal proceedings is 
not a sufficiently special circumstance for granting such 
a relief ‘ ft has however been held in some cases that 
a tenants 6on(Z _fides should be taken into considera 
tion and if he knowingly did an act to the prejudice of 
hifl landlord equit) would not help him * 

You have seen that under the law as is now ad 
ministered occupation of homestead land whatever 
the penod may be doe* not create la the tenant 
any right to continue on the land after the de 
termination of the lease which may be effected b^ 
a legal notice to quit • A presumption of per 
manency may however anse from long occupation 
at uniform rent if the original grant is lost and is not 
provable The conduct of the parties may raise an 
inference that the lost grant created a pennanent 
tenure It has been held that where land la let out 
for the tenant s residence and he has with the know 
ledge of the landlord laid out large sums upon the 
land in buildings or other substantial improvements 
that fact coupled with long continued enjoyment of the 
property may justify the presumption of a permanent 
grant if the onginal conditions of the tenancy are 
incapable of being ascertained * If a tenant, hold 
ing undent temporary lease of which the ongin i> 
known or is easily provable erects buildings on bis 
land It may be said that he does it at his own nsk 


' B«oo<ia V SofldAmtaax L C. R. f<$ C^f 353 «ad th* exm tfatrejs 
cited Fanmnd V Ak« 3C L. R. 

Addojio • P ter *7 W R, 383 13 B L. R 4 17 (oote) \ Uoher 

V R«m ai W R. 40O Pnssaooa • Sheikh Rattoa I U R. 3 Cat ^ I 
Taruh • Skyaoia, 8 C L. R. ProiBono » Jeguaoath 10 C. U. R- 
35 1 Arut * PraodhoBO 1 . L. R* lo Cal 5®* 

ProwoBO • J tuattalh 10 C L. R. as « CoTiaiU t Aylneddlo 1 1 
C L R, sSi 



FIVTURLS 


399 


and as held in some cases, the tenant may not be entitled 
to plead the landlord's acquiescence in a suit for eject 
ment A Court of Justice may also in such a case require 
the landlord to pay compensation to the tenant before 
granting a dei ree for ejectment, or may direct a removal 
of the buildings But if the origin of the tenancy is un- 
known, and the exact terms are difficult to ascertain on 
account of unavoidable loss of CMdence, and the tenant's 
occupation is not sufficiently long, the landlord should 
have no other right than to obtain fair and equitable rent, 
there being a presumption of the existence of a covenant 
between the parties that there should be no ejectment 
of the tenant, though the rent may be enhanced 

In the absence of any contract express or implied, a 
lessee holding non-agricultural land either for a term of 
years, or year by year, may tiansfer by way of sub-lease 
the whole or any part of his interest in the property. But 
the sub-lessee can"have no right higher than that of the 
lessee, and is liable to be evicted on the determina- 
tion of the lessee’s interest, except in cases of surrender 
by the lessee ^ 

Instances of leases for building purposes granted by 
Hindu widows are frequent in this country Such a lease 
is good during the life-time of the widow, and in cases 
of proved legal necessity, the after-taker may also be 
bound by the conditions of the lease But supposing the 
after-taker, on the death of a Hindu widow, is not so 
bound, a question has arisen as to the right of the lessee 
to the buildings or substantial structures erected on 
the land demised to him Is he entitled to remove 
materials of the buildings ? There can be no ques- 
tion as to unsubstantial structures erected by a 
tenant, — structures easily removable Narada speak- 
ing of the right of a tenant holding under a ter- 
minable lease says— -“If a man builds a hut on land 
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Aft IV of 1882, Sec 108, cl (j) and Sec 115 Ante p 241 
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tjclpoging to another and pays rent for it, he should be 
permitted to take with htcn tf^e materials such as grass, 
wood and bncks when leaving the land * But a res 
ervation was made by the sage if the person in occqpa 
tion by erecting struclurcs was paying no rent for the 
land I and in such a case he should not be permitted to 
take away the materials and on his leaving the land 
they became the properly of the land owner ‘ Jagan 
natha • commenting on the above texts would extend 
the rule to all clashes of tenants It would seem from 
the texts of Narada and the comments by JagannAiha 
that if a tenant quitlcd his homestead land what 
ever his status was after paying all that was doe to the 
land owner for rent he was entitled to take away the 
materials but be was not entitled to do so until he dis 
charged the landlord s dues The materials of the tenant s 
structures be<.ame (he (andowoer s property, the pnee of 
the same on the tenaof s abandonment being set of! 
again t unpaid rent Thus according to the ancient 
sages and the Hindu law as understood at the early penod 
of the Britisl) rule in India the technical rule of English 
law quidqmd plautatur solo cedit was not applicable The 
Hidayab also says — U a per>on hire unoccupied land 
for the purpose of building or planting it is incumbent 
on the lessee to remove the building* or trees &c ’* 

1 1 uTiidl gnsT R • 

qaoled la P r**afamiMdh*9m BIbKolbecA Indio P re«um«iTtri(( Vol 
111 p ijtf S« lio VTrad* R»ta p 168. 

* l 

«r «r*lain i 

BIbllotbeca IttiDca PanurumiUI VoLlILp *3^ 

Dl{e*t Boob 3. Ch. a, p 99 

♦ HfloIhiOP ^ p.3»5<r*< 
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No distinction was made between substantial and un- 
substantial structures The question arose early, as to 
the applicability in India of the English law as to fix- 
tures, and the Sudder Dewani Adavvlut held that it did 
not prevail in this country The custom and usages of 
the country and the law as laid down by the sages were 
given effect to, even where the relationship of 
rlandlord and tenant did not exist between the parties ^ 

In the matter of the petition of Thakoor Chutider inrsThakoor 

' Para manick and others^ the question raised was whether 

an assignee from a Hindu widow, whose title and others 

terminated with her death, was entitled to remove the 

buildings erected by him during her life-time with her 

consent Sir Barnes Peacock, C J , in delivering the 

judgment of the Full Bench said — “ We think it clear 

that according to the usages and customs of the country, 

buildings and other improvements made on land, do not 

by the mere accident of their attachment to the soil, 

become the property of the owner of the soil, and we 

think it should be laid down as a general rule that if he 

who makes the improvement is not a mere trespasser, 

but IS in possession under any bona fide title or claim 

of title, he is entitled either to remove the materials, 

restoring the land to the state in which it was before 

the improvement was mcde or to obtain compensation for 

the value of the building, if it is allowed to remain for the 

benefit of the owner of the soil— the option of taking the 

building or allowing the removal of the materials, remain 

ing with the owner of the land, in those cases in which 

the building is not taken down by the builder, during 

the continuance of any estate he may possess 


‘ W G Nicose Pogose v Niyamatula, S D A 1517 1 

Jankee Sitigh v Bukhooree, ? D A (1856) 761 , Kalee Pershad v 
Gouree Pershad, 5 W R 108 

® B L R (F B ) 595, sc , 6 W R 238 Ante pp 34-5 
“ See also Shib v Baman, 8 BLR 237, sc, 15 W R 360 , Russjck 
V Lokcnath, I L R 5 Cal 688,Juggutr> Dwarka, I L R 8 Cal. 583, 

V(I) 
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The mappliLability id India of the technical rule 
“ aa to fixtures la further illustrated by the practice in 
all the large towna, where tenants are allowed to re 
move not only the matenals of huts,i but substantial 
structures and buildings In the Presidency towns as 
you have seen, matenals of huts erected on the lands held 
by tenants are saleable as movable property, and the 
Small Cause Courts have jurisdiction to cause such 
sales. Where there is an express contract as to substan 
tial structures erected by the tenant the parties arc 
bound by it, bat the general law in India does not impose 
any disability on the tenant to remove at or before the 
termination of the tenancy* the materials of buildings 
erected by him The Transfer of Property Act lays down 
— The leasee may remove at ^uy time dunng the con 
tinuance of the lease all things which he his attached to 
the earth provided he leaves the property in the state in 
which he received it • But doubts have been thrown 
as to the justness of the rule and its applicability * 

The profits derivable from land covered with water 
are from fish and plants and fruits which grow in it 
"TThe nght is incorporeal No right of occupancy 
UD be acquired by a tenant from long occupation 
pf a fishery ‘ If a lank used for the prcaccva 
lion and rearing of fish forms a part of an agncul 
tural holding it goes with the rest of the land But 
the incidenU of tenancies m other tanks and fisheries are 
the same aa llio^e of immovable properties other than 
agricultural It has however been held* that long 


' Parbetty t Woonulsr* 14 D L. R aot Se« MabilstcVnl «, 
PaUsl,6Mw] H C 245. 

AnJtf, 3J. 

* A 6 t IV ot iSSl, Sec, iu 8 ,cU (A) AmU pp, 3 j 

Woocukant * Gojwl a W R* t Aft X ) 191 Slboo » Coptl, 19 
W R, aoo; Nldbl » Rioi ao W R- 341 ; Skam t Ctrmil tJ Wsrii, 33 
W R 433 JmyoOuadhouy P«oo»olho, L L. R> 4 jCj 
Nldbes » Nlilarlnee 3 t W R. 3W *< 13 41 ®* 
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occupatjon of a tank on payment of uniform rent, coupled 
with occasional transfers of the tenant-right not ob 
jected to by the landlord, may raise a presumption of 
the fixity of the tenure, notwithstanding that no right 
of occupancy can be acquired by the tenant by occupa- 
tion for more than twelve years. The doctrine — optimus 
interpies lenitn usus — has been applied in these cases 
as in other cases of lost or ambiguous grants 

The word julkar is occasionally used in the sense 
^of land covered with water, as long as there is water on it 
and It is capable of being used for rearing and catching 
fish ^ A settlement of a julkar, however, does not 
necessarily involve a right to the soil Evidence of facts 
and circumstances may, however, be given to show th.a 
the settlement of a jtilkar includes the right to the soil 
underneath the water, the word being used in a double 
sense - Road-cess and Public-works-cess are not levied 
on julkars ^ The income derived from julkars in the 
mofusstl are taxed under the Income-Tax Act The 
rent of a fishery is recoverable nnder the procedure laid 
down in the Bengal Tenancy Act * 

The lease-hold right in a fishery may be de- 
termined in the same way as other leases of non- 
agricultural lands, and the right of a tenant necessari- 
ly ceases on the water drying up Unless the lease 
covers also the land on which the water lay, the land, 
as soon as it ceases to be covered with water, comes 
into the possession of its owner, discharged of any 
right -which the tenant might have to the fish and the 
plants and fruits that grew in water ® There are 


Their inci- 
dents 


Determina- 
tion of leases 
of fisheries 


‘ Radha v Neel, 24 W R 200 , David v Gnsh, I L R 9 Cal 183 

* Rekhal v Watsooj I L R 10 Cal 50 

* David V Gnsh, I L R 9 Cal 183 

^ Aft VIII of 1885, Sec 193 , Aft X of 1859 Sec 23, cl (4) 

“ Saroop 1/ 'Jardine, 2 Hay 468, Biisen •» Khyrunnissi, i W R 79 , 
Kalee v Dwarka, 18 W R 4^0 
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mumeroufl instances of land belonging to one person 
[and the nght to fish to another 

Pasturage, burning grounds bunal grounds and 
places of public worship are, in the large majority 
of cases in this country public, in the sense that 
they belong to or are capable of being used by a com 
niunity or classes of individuals in a village Such rights 
are necessary for the preservation of society In the 
Permanent Settlement of 1793 these public or 
ngbts were not sufficiently protected though their exit 
tence must be traced to a very early stage of civilization 
Customary rights belong to no individual in particular, 
but may be enjoyed by anj person who for the time being 
inhabits the locality to which these rights are appurtenant 
or who belongs to the particular class entitled to their 
benefit,* Any resident of the locality may assert the 
right in a Coart of law In order to give validity to 
these customary ngbts all that is required 1* that thiy 
should be reasonable and certain • The propnetor of 
an estate or the holder of a subordinate tenure under 
him may claim to have propnetary nght with respect 
to the lands which are subject to such customary rights 
but the use is in the inhabitants of the locality or a 
particular section of it 

To an agncultural population, pasture^tand is of 
the utmost importance and there is seldom a village 
in Bengal which has not a large piece of land at 
tached to it for the grazing of cattle belonging to 
its inhabitants Manu speaks of such pasture lands 


Gr«7 V Aaond, W R. ( 1664) 108. 

Goddard oa EaKSieBU. ( 4th Ed. > ^ 25. 

LocbmJpat v SaditoUa la C L R. sSat Broadbeot v \V 0 k«* 
tVlU«* ySo\ HQtoD * EariolGnovil(*.SQ D, 701 w. 13 UJ (0 B ) 
193 I WakcfiaM * of Bcccl«ocb L. R, 4 Eq. £13, yS L J 

Ctu 7631 Blackett * Bradler tBitS 940, «■., 31 t- J (0 B ) 63 1 
Cailjoo * UreriDi 1 H & N 784 Eackast | Ronr* * 

Taylor 1 H N 706. x a6 L. J Extk 303, 
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in chapter VIII, verse 237 — "On .all sides of a' 
village or small town, let a space be left for pasture, in 
breadth either four hundred cubits, or three casts of a* 
large Stick ,_and thrice that space round a city or con- 
siderable town Yajnavalkya also says There shall 
be set aside in every village a piece of pasture-land, 
the quantity of the land to be set aside being deter 
mined by the villagers themselves (where the land to 
be set aside is of small area), or by the king (where a 
large tract of land is intended to be set aside) A 
Brahmin has the right to collect grass (for his cows), 
twigs (for homa) and flowers (for worship), wherever and 
whenever he finds them The custom as to the use 
by the community of such pasture-lands is also reason- 
able, and there is nothing uncertain in it Pasture-lands 
^n the occupation of particular individuals or families, 
jrent being paid for the same, have the same incidents 
as other agricultural lands ® Suits for the recovery of 
the rents of pasture lands are cognizable by the same 
tribunals as other ordinary rent suits for agricultural 
lands ^ 

There is also nothing unreasonable or uncer '^^undsfor 
tain in the custom of the members of a com- 

burying dead 

munity in a village using, as of right, portions of land bodies, 
in it, for burning or burying the dead The Hindu 
population urgently require burning places The Ma- 
homedan population require burial grounds If these 
particular classes have used certain pieces of land 


^ w^rct: 1 

Manu, Chap VIII , v 237. 

Yajnavalkya-Smriti, Vyavaharadhyaya, Sloka 166 

^ Ante p 404 

* A <51 X of 1859, Sec 23, cl 4, A<ft VIII of 1885, Sec 193 
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for a good nuipber of years for the purposes of 
bunung or burying the dead, they acquire nghts id 
them which ought not to be easily defeated Od the 
abandonment of the use the landlord mav take posses 
8100 of sQcb lands 

The riglit to take wood from a forest adjoining a 
village IS also claimed in some localities specially id 
the Non regulation Provinces But such a custom will 
hardly find support from Courts of justice at the present 
day With the increase of population and demand 
of wood forest lands would be denuded and as held 
in the case of Luchmtput Stngk v Sadatulla Nusso ' 
such a custom would be deemed uncertain and 
unreasonable If a forest is reserved the taking of 
wood without permission is punuhable.* 


laC L. R. 38a 
p S+- 



LECTURE XIII. 


ORISSA AND THE SCHEDULED 
DISTRICTS. 


The peculiarities of the incidents of landed properties 
in the different localities of the Lower Provinces of 
Bengal, involving, as they do, peculiarities in their modes 
of devolution and disposition, cannot make the same set 
of rules of law, especially as to procedure, suitable to all 
of them This is due partly to the varieties in physical 
features and partly to differences in the habits and customs 
of the peoples and in their stages of civilization The law 
of landlord and tenant, suitable to the people inhabiting 
the rich deltaic plains, cannot be suitable to the aboriginal 
inhabitants of Santhalia or the Jungle Mahals, or to the 
leaf- wearers of the Hill Tracts of Orissa What are 
good laws for the permanently settled area of the Lower 
Provinces are not necessarily so for the khas mahals or 
the temporarily settled districts Strict adherence to the 
laws of procedure conduces to the good government of 
the major part of these vast provinces, while the ngfdity 
of those rules would be a source of unmitigated evil 
in tracts inhabited by peoples who are yet in the lowest 
stages of civilization 

It has thus happened that Act X of 1859 with its 
amendments and Act VIII (BC) of iSbQ are still re- 
tained in some parts of the country, notwithstanding 
their repeal by Act VIII of 1885 in the major part of the 
Bengal Provinces Act X of 1859 and the amending Acts 
VI (BC)of 1863, VIII (BC; of 1865, and IV (BC) of 
1867 and the portions of the Regulations of th.e Bengal 
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Code repeaJed by the Bengal Tenancy Act* are sUll in 
operation lu the division of Orista and in Manbbooro and 
JaJpaigun Only certain parts of the Bengal Tenancy 
Act have been extended to Onasa. Bengal Act VJII of 
i86g reraainB nnrepeafed in Syfhet which was once a 
part of the Regulation Provinces and is now included 
within the Chief Commissionership of Assam The other 
Assam districts have their own special rules * The 
Chotanagpur division, at one time known aa the Jungle 
Mahals baa excepting Manbhoom the Chotanagpur 
Landlord and Tenant Procedure Act ’ • while Santhalia 
has its own Regulations * The rest of the Scheduled 
DistneU* in Bengal are of very little importance 

The present Onsta division includes a large tract 
of country, but except on the level plains on the sea 
shore the people are either still in a very rude state or 
arc just emerging from barbarism At the date of the 
grant of the Diwani in 1765 and until the year 1803 
Orissa included only the district of Midnapur and 
a part of Hughli — the tract of country between 
the Suvarnarekba and the Rupnarayana. Onssa proper 
was a part of the territory of the Bhonsla family 
who had their capital at Nagpur in Central India 
the treaty of Deogaurn signed on the 17th December 
1803 the province of Cuttack including the port and 
distnct of Bafasore and all the terntones west of the 
nver Warda and south of the Suvarnarekba were ceded 
to the East India Company The tract consisting of 
Balasore Cuttack and Pun and the hil]> country known 
as the Tnbutary Mahals tRajwara held by the Chiefs 
called was Onssa proper and has since 1804 

been named Orissa while Midnapur now included within 

Aa VIII ot 1885, AppfodU, Sekedalr J 

• Astsm Land Rer^nno RsjoUUoo I ot i®86 

• Aa 1 ( ac ) oi 1879- 

RegoUtlon* IIL of 187s sod 11 of iSSfi. 

DtrJeeUof tb* Hill Trmas of ChUl *005 Jod Iba Mslul of 

Anpi! (AaXIV of 1874-) 
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the Commisbionership of Burdwan, became a part of 
Bengal proper 

Under the Maharattas, the khandaits used to pay 
for their territories {killas) fixed quit-rent or tribute 
called tanki Of these, the killadars in the inland and 
hilly tracts continued to pay fixed tribute to the East 
India Company as semi-independent chiefs, under the 
Commissioner of the Orissa division The territory of 
Mayurbhunj is one of the killas which are now known 
as the tributary mahals In Htirsee Makapatro v Dino- 
biindo Patrol these tributary mahals of Orissa were held 
to be within the limits of British India, but were exclud- 
ed from the operation of all the laws in force in British 
India not specially extended to them The question 
came before a Full Bench of the Calcutta High Court in 
Empress v. Keshiib Mohajan and others and Empress 
V Udit Prasad^- and the majority of the Judges held — 
“The Maharattai- probably exacted only tribute from these 
estates, and the East India Company could under the 
cession gain no higher rights," and that no direct civil 
jurisdiction having ever been exercised in the territory 
of Mayurbhunj by the Executive Government of India, 
this territory was not within the limits of British India. 
Prinsep and Mitter J J , however, were of a different 
opinion For all practical purposes, however, the 
tributary mahals, may, in the present course of lectures, 
be considered as not included within British India * 

The killas nearer the level country became per- 


> I L R. 7 Ca! 523, sc , 9 C L R 93 

* I L R. 8 Cal 985, sc , u C L R. 241 

* Regulation XII o£ 1805 mentions In sections XXXVI and 
XXXVII, Neelgery, Bankey, Joormoo, Nirsingpore, Augole.Toalcherry, 
Attghurh, Kun]ur, Kindeapara, Neahgurh, Ram pore, Hindole, Teegereah, 
Burrumboh, Deckenaul and Mohurbunge The jungle mahals are 
not under the Regulation laws Of these Bankey and Augole came 
subsequently within direft British rule and Bankey is now a part of the 
Regulation Distnft of Pooree. These semi independent tributary mahals 
are also Pes-Kash mahals •-‘Hunter’s Staitstical Reporter, Ortssa 
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manently settled estates and arc governed by the sime 
rules^ as permanently settled estates m other districts 
Regulation XII of 1805 which incorporated the 
Proclamation relative to the settlement of land revenue 
in the Moghul bundi^ territory of Cuttack and which J 
was published on the 15th September 1804 by the Board 
of Commissioners legalised the previous settlement of 
the pfovince The rules laid down in this Regulation 
and Regulation VII of 1823 have been the bases of all 
the subsequent settlements 

Sections 4 to 7 of Regulation XII of 1805 
dealt with the remainder of the province which was not 
permanently settled A senes of ten short temporary 
settlements followed, the last of which expired in 1837 
In 1838 thirty ) ears settlement was concluded under 
the provisions of Regulation Vll of 1833, and that 
settlement expinng m 1867 was renewed without any 
alteration on account of the famine, which bad impovensh 
ed the province in 1865 for a further penod of thirty 
years and is, therefore, now in force • The proceedings 
for the settlement that ivill take effect from the year 
1897 are now in progress 

By the Govemroent notification of the lolh Sep 
tember i8gi chapter X and sections 3 to 5, 19 

to 36 41 to 49 53 to 75 and 191 of the Bengal 


LUt ot estmlea of wbicb tb« jaism« vru cWclAred to bo fixod io 
pen^tDlty Seci XXXIII XXXIV tod XXXV of Ref XII of 1805, 
(0 Darptun (a) SooklstLib (3) Uoddoopore, (4} Jaitlr of Uilood ($) 
AqU (6) Cojanf 17) Poltra { 8 ) HumUbpore (9) MIrltcbpofe (lo) 
BiftbcDpore ud(iX)KuRba. Tb* Kboida boom a kbM nubal 
Id 1804, b*rlnf bcao forfelled for reboUloa, The** mUIc* ar* alto« 
j{elli*r filly In nattiber 

Orito wu coxwpicrvd by tb« MogbuH about tb* year 1580 aad 
from that tima the lopg »trfp of coUlTited land which Uu Imma lb« 
worteTB moonlalo trmeU aad the »ea board manhw aad from whkb 
th« coeqaerora derired thdr revanoa, beeaca* kaowo a* tk« ^ {kmJ 

hind I 
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Tenancy Act have been extended to Orissa, and by 
the notification of the 27th June 1892, sections 
27 to 38 and section 80 of the Act, have also 
been extended In other respects, the provisions of 
Act X of 1859 and its amending Acts are in force in 
the province and regulate the relationship of landlord 
and tenant The powers of Settlement-oflScers are 
regulated by the Bengal Tenancy Act, the Govern- 
ment dealing with the raiyats of the temporarily 
settled estates as a proprietor is entitled to do under 
the Bengal Tenancy Act The holders of the estates 
are entitled to re'^ettlement under the provisions of 
Regulation Vlf of 1792 

Leaving out of our consideration the military fiefs Classification 

or the tributary estates, which had evidently been ot landed m- 

AT 1 terests in 

granted like Mayurbhuuj, Neelgiri and Keunyjhar for Onssa 

the protection of the level country from the inroads and 
ravages of the aboriginal tribes who dwelt further in 
the interior, the level country which is the more valu- 
able portion of the Orissa division — Balasore, Cuttack, 
and Pun, may be called the Crown-Land, being directly 
under British administration As in Bengal proper^ the 
holders of land may be broadly classified into — (i) 
zemindars paying revenue direct to Government , (2) 
intermediate tenure-holders paying revenue through the 
zemindars, (3) holders of resumed revenue-free tenures, 

(4) tenure-holders paying quit-rent, and (5) the last and 
the most important — the raiyats 

1 do not propose to tire you with the various names, Zemmdanes 
according to the various shades of difference, in origin 
and status, of the estates paying revenue direct to 
Government These names are numerous and should 
find a place in a glossary The differences in 
meaning are not always easy to catch Sreechanclan 
(mild as white s 2 .n^^X\voo 6 .)yharicha 7 idan (sweet as 
yellow sandal wood), siidhakar (.receptacle of nectar), 
with the numerous other names given by the Gajapati 
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kings and name* derived from kanungoex and chow 
dkuriex have attractions for the lower orders of people 
in these provinces, but to a student of law they must 
be very dry 

The patna and the kharija estates being held by 
bhutyax or owners of the land deserve particular men 
tion in as much as they are instances of the recognition 
by the older governments of the country of the propnetor 
ship of the soil being vested in the actual occupiers The 
word bhutya itself implies property in the soil as 
distinguished from mere right to collect rent 

The names of the intermediate tenures are almost as 
numeroas as those of the estates but only two of these 
deserve particular mention — mukuddomt and sarbarkan 
tenures The mukuddamx have no propnetary right in 
the lands composing their villages but they have the 
entire management and control of them inclnding naste 
lands The zemindar only receives a hxed percentage 
though the revenue is paid through him The tenure u 
hereditary and the mukuddam can alienate it or any 
portion of it at will Babu Rangalal Banerji, who 
was a Deputy Collector m these provinces and who 
IS better known to many of you as a Bengali poet, 
remarks — They bad formerly powers for the apprehen 
Sion of offenders the settlement of village lands, and 
the management of village expenses They were the 
heads of villages the icmiodar receiving rent through 
their intervention ' At the settlement of Orfssa in 
1804 they were considered to be Intermediate tenure 
holders 

Subutkul The sarbarakart tenures have their origin In (he 

village accountants. From being managers of revenue 
affairs remunerated by a percentage on the collections 
from the raiyats they arc now recognised as subordinate 
tenure holders, cither hereditary or non hereditary It 
has been held that the xarbarakan tenure U a recog 
nlscd under tenure m Cuttack that the sariarahxr 
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has almost the same sort of right as the viukuddanit that 
in a case of llie existence of several joint sarbarakars, 
the Collector has the power to st3lect one or more of the 
body to be the recorded manager of the sarbarakari, 
and that ordinarily the tenure is not heritable or divisible 
^either hereditary nor non hereditary sa rbarakars had 
any poTver of alie nation or right to partition without th e 
consent o f~the <;emindar. and both classes of tenure s 
l^ce liabl e to cancelment or resumption by the z emin- 
cl ar on their falling into an ears Sarba> nkari sanads are 
almost exactly the same in their terms and conditions 
as those creating tjie mtikuddami tenures Temporary 
sarbarakars^ however, have now disappeared Some 
of the maurtist sarbarakars are still recognised 

At the time of the settlement of this province, 
considerable portions of land were claimed as lakhiraj, 
but were resumed under the Resumption Regulations, 
and assessed with revenue Nankars and jatgirs were 
very numerous, but they were almost all resumed and 
assessed at half rates Most of them pay revenue 
through the zemindars Only tlie holders of more than 
seventy-five biglias of lakhiraj resumed lands were raised 
to the rank of zemindars 

Quit-rent tenures consist of ayma and tanki estates 
Ayma lands are those granted by the Moghul gov 
ernors to learned or pious Musalmans, for religious 
or charitable uses in connection with Mahomedanism, 
subject, as in Bengal proper, to tlie payment of small 
quit-rent The British Government has lecognised 
these ayma grants as hereditary and transferable Tankt 
land IS held at quit-rent, being one of the perquisites 
attached to the office of sudder kanungo during the 
Moghul period There are various other kinds of 
Similar quit-rent-tenures which do not deserve par- 
ticular mention 

The raiyats of the Cuttack provinces were divided into 
two classes — the thani or resident, and paht or non 
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resident The fixed cultivator has lived in the village 
and cultivated its lands from time immemorial His 
homestead land is rent free, and he pays at customary 
rates rent for the rest of his holding Occasionally he has 
to pay for his homestead land but the rate of rent la very 
low He has a nght of occupancy but it is not transfer 
able. The rent though levied according to well 
established rates is however higher than that paid by 
or migratory husbandmen He has a home of his own 
where his ancestors dwelt for ages he sits under the shade 
of the trees which they planted he has a local habitation 
and a name and a degree of credit which paht cultivators 
do not possess But this strong love of home enabled 
the superior holders to exact higher rents from the 
thaHi or resident cultivators besides abwabs and extra 
collections During the settlement of 1835, many of 
these thani raiyaU obtained palm leave leases {talpoi 
fahs) at lower rates and these taipotiahs gave them 
a position of importance which the pressure of in 
creasing population has since enhanced 

The paht raiyat who was free to pick and choose and 
to abandon the (and whenever be liked, having neilher 
the privileges nor the burdens of the thani raiyat used to 
hold his arable lands at a sensibly lower rate of rent 
He had no position m the village He was not 8ub> 
jected to the payment of ab^abs as the superior holders 
were afraid that such impositions would lead them to 
go over to other villages 

There is a third" class of raiyats who live In the 
villages but do not cultivate rice lands like the thani 
ralyatS| nor have they any other lands besides the home 
steads on which rent could be assessed The Industrial 
^ population, artisans and tradesmen belonging to the 
lower castes have only homestead lands for which they 
pay rent They arc known os chadnia raiyats but 
their number is not considerable Act K of 1859 had 
nothing to do with chadma raiyats, but the Act gave 
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the pahi or husbandmen, who were mere tenants at 
will, the status of occupancy*raiyats 

The zemindars of the Chotanagpur division go by the 
names of j ^jas, tekaets, th akurs &c , and their law 
of succession, as in some other ancient zemindar families 
in the Regulation districts, is the law of principalities — 
primogeniture The Government recognized in Regula- 
tion X of 1800 their impartibility and the exceptional 
rule of succession to the eldest son only The other sons 
•^of the last proprietor are entitled to maintenance only, 
for which grants of land^re generally made by the eldest 


practically no application in this division It has also been 
held that tht kulachur or rule of succession is generally 
lineal, females being excluded, and until an elder line is 
exhausted, none in the next line is entitled to succeed, 
notwithstanding proximity of sapinda-relationship and 
superiority in age ® Such a rule of succession is not in 
conformity with either the old patriarchal system which 
made the eldest male member of a family its chief or head, 
or the text of Manu — "To the nearest sapinda the 
inheritance belongs,”* which is the basis of Hindu law in 
all the schools The question has not, however, been final- 
ly decided by the Privy Council, and the custom must be 
proved in the case of each family by cogent evidence 


^n after the succession to him opens out ^ These grants 
known as khorposh or babuan a Thus, the^laws relat- 
ing to partition of estates and separation of shares have 
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* Maharani v Benee, 4 S D A 79 , Bihu v Maharaja, 6 S D A 
140, 6 S D A 282, Anund ® Gurrood, 5 M I A 82, Thakoor 
Jeetnath v Lokenath, 19 W R 239 , Woodoyaditto v M ukoond, 22 
W R 225, Uddoy Adittya^ Jadub, I L R 5 Cal 1 13 and I L R 
8 Cal 199 

* Penag "v Madhu, A O D Nos 84 and 97 of 1887, decided 25th 
June 1889 
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Notwithstanding the impartibility of these estates, 
most of them are highly encumbered, and were it not 
for the very beneficial interveation of the Government 
under the Cbotanagpur Encumbered Estates Act — VI 
iBC) of 1876, many of them would by this time have 
been swallowed up by money lenders The applies 
tion of the Act to any estate depnves the proprietor 
of liis power of management and of disposing of Lis 
estate and the Civil Courts also lose their power to 
pass decrees for debts and realise them by execution 
The Act has been extended to the Deo Estate 10 the 
District of Gya (IX of 1886) 

The impartibihty of these estates is no bar to an 
alienation by a holder if such alienation be other 
wise valid The holdem may also create subordinate 
tenures such as putnu and mukurraru and the next 
taker has no right to question their validity on the 
ground of impartibihty In Anund Lai SingDeoy 
Dhetraj Gurrood Narayan Deo^ the Pnvy Council 
left the question open but in Uddoy Adtttya Deh v 
Jadub Lai Deb* the validit) of alienations either 
I jy way of sales or ^leases has been expressly recog 
^ niied As a necessary corollarv, limitation which bar s 
gboJder of an estate will also bar the next tak^ 

There is an important class of tenures in the Chota 
^nagpur division — the maintenance (khorposh) tenures. 
Grants of land made for the raaintenance of (he junior 
members of a zemindar family governed by the law of 
pnmogeniture ore generally rent free but occasionally 
quit rents are payable Their incidents are various, de 
pending upon the custom and usage of each family and 
the terms of the written grants But it seems that no 
grant is valid, if the grantor encroaches on the power 
of the next taker by making one not authoriieU by 
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family custom or usage. A grant may be a simple as- 
signment of rent revolcable at the will of the grantor. 

In other cases, it may be valid during the Iife-time of 
the grantor, being resumable by the next-taker of the 
parent estate A grant in perpetuity for the main- 
tenance of the grantee and his heirs has been held in 
the Pachete Estate to be invalid ‘ Again a grant for 
maintenance may enure to the benefit of the grantee 
only,® being resumable on his death In some families, 
grants have been held to be good as regards the grantees 
and thefr heirs male, and the khorposh tenures do not 
revert to and merge in the parent estates as long as there 
lare male heirs of the grantees 

In the districts comprising Chotanagpur divis- Aai(BC) 
ion,* with the exception of Manbhoom and the Trib- 
utary Mahals, the Rent-I aw in force is Bengal Act 
I of 1879 — the Chotanagpur Landlord and Tenant 
Procedure Act Tills is a Procedure Act, the modifica- 
tions in the portion dealing with substantive law 
being very slight The law as to landlord and tenant 
as laid down in Act X of 1859 has been practi- 
cally retained, except as to certain peculiar kinds 
of tenure-holders Section 19 of the Act deals with 
bhtnnhart and khiidkati tenures, and lays down that 
no tenant of such lands shall be liable to the en- 
hancement of rent previously paid by him for such lands, 
unless it be shewn that the tenure has been created 
within twenty years before the institution of the suit to 
enhance the rent of such lands The section further pro- 
vides that where the enhancement of rent of such tenures 
IS decreed, the rent assessed shall not exceed one-half 
of the rent paid by an ordinary raiyat with a right 
of occupancy on the same class of land with similar 
advantages. 

‘ Anund v Dheeraj Gurrood, 5 M 'I A 82 

’ Rajah Woodoyiditto v Mukoond, 22 W R 225 

* Lohardagga, Palamau, Hazaribag, Singbhoom 

A (2) 
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^halahan. The bhutnhars are an important class of lenure- 

holders m these distncts, and they are supposed to 
be the deacendanta of those who onginally settled 
and were the first tillers of the soil in the villages 
The mundas of Chotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or bhutnkarwi this district The truth 
seems to be that the bhutnhars are the dckcend 
ants of men who were in the villages when Hindi?'’ 
authonty was first asserted The Hindu landlords put 
down the influence of the mundas, if they bad any at 
that time, and extorted services from the settled inhabi 
tants These services were onginally feudal, such as 
attendance at mamages following the chiefs in war &c. 
but gradually half rent was imposed For causes well 
known m the history of avilisation, the bhutnhars be 
came gradually reduced in number 'The Hindu Rajas of 
the Nag family, who claimed to be the. descendants of the 
Solar kshetnyas and their fnends and relations gradual 
ly absorbed the bhutnhart lands Shortly before 
1869, Chnstlan missionaries specially the Lutherans, 
were making converts of the Non Hindu tribes The 
Chnstlan bhuinkars learned of secular things more 
than the sacerdotal and waking from a long sleep of 
apathy and submission they took forcible possession 
of large quantities of land to which they bad not the re^ 
motest title Riots followed and the Chotanagpur 

Aa 11 (B£.) Tenures Act 11 (B C 1 of 1869 was passed forthe settle' 
mcnt of the distnct Sir William Hunter in bis Statis- 
tical Accounts of the Lobardagga district thus sums 
up the charactenstic provisions of the Chotanagpur 
Tenures Act Bhulnbari, os defined in the Act, in 
dudes the four cognate pnvileged tenures known os 
bhuikheta,dahkatan,pabnt and mahtoai vihWnmanjhas 
or manjhtkas includes bhutkhela The jurisdiction of 
the regular courts is barred and Special Commissioners 
are appointed to demarcate and register the tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agenta {mukhtars) are not allowed to be heard without 
special permission The term of limitation is fixed at 
twenty years, and the service conditions of the bkuin- 
haru tenures are allowed to be commuted for a money 
payment At the same time, no date is fixed within 
which such claims to hold land on a privileged tenure 
must be put in In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it is feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 

The Bhuinhari Act, instead of improving the condi- 
tion of the bhuinhari population, had the effect of 
eliminating them Section 19 of the Act of 1879 placed 
the bhutnhars in d securer position on favourable terms 
Section 20 of the Act of 1879 provides that no tenant 
of lands known as korkor, baibala, khandwat^ sajhwat, 
jalsasan and ariat, shall be liable to any enhancement 
of rent except under the terms of written contracts, or in 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There is an important class of tenures in the Chota- Service ten- 
nagpur Division — -jaigirs and chakerans The holders 
render services of various kinds to the rajas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent is 
very necessary. 

The Tributary estates^ in this division have their Tributary 
chiefs as the Tributary mahals in Orissa, and the laws 
in force in British India have no application to them 

Manbhoom, one of the districts included within the Manbhoom 
Chotanagpur division, and Jalpaiguri are within the per- 


* Bonai, Jaspur, Udoypur, Kharsoa, Chaurbabar, Korea, Ganghen 
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^hoinhanu Tbe bhutnhart arc an important class of tenure- 

holders m these districts, and they arc supposed to 
be the descendants of those who originally settled 
and were the first tillers of the soil in the villages 
The mundoi of Cbotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or hhutnharwi this district The truth 
seems to be that the bhmnhars are the descend 
ants of men who were in the villages when Hindi?^ 
anthonty was first asserted The Hindu landlords put 
down the influence of the mundas, if they hffd any at 
that time, and extorted services from the settled inbabi 
tants These services were originally feudal such as 
attendance at mamages following the chiefs m war &c 
but gradually half rent was imposed For causes well 
known m the history of civiluation the bhmnhars be 
came gradually reduced lo number Tbe Hindu Rajas of 
the Nag family who claimed to be the descendants of the 
Solar kshetnyas and tbeir fnends and relations gradual 
ly absorbed the bhutnhart lands Shortly before 
1869, Chnsttan mtssionanes, specially the Lutherans, 
were making converts of the Non Hindu tnbes The 
ChnsUan bhmnhars learned of secular things more 
than the sacerdotal and waking from a long sleep of 
apathy and submissioo they took forcible possession 
of largo quantities of land to which they had not the re*^ 
molest title Riots followed and the Cbotanagpur 
Aft U Tenures Act 11 iB C 1 of 1869 was passed for the settle' 

o* 1M9. ment of the district Sir William Hunter in his Statis- 

tical Accounts of tbe Lohardagga distnct thus sums 
up the characteristic provisions of the Cbotanagpur 
Tenures Act — “Bhuinharl as defined In the Act in 
dudes the four cognate privileged tenures known as 
bhutkheta dalikatarit paint axidmahtoat 'Nh\\tmanjhas 
or manjhihas Includes bhutkheta The jurisdiction of 
the regular courts Is barred and Special Commissioners 
arc appointed to demonrate and register tbe tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agenta {inukhtars) are not allowed to be heard without 
special permission. The term of limitation is fixed at 
twenty years, and the service conditions of the bhutn- 
haru tenures are allowed to be commuted for a money 
payment At the same time, no date is fixed within 
which such claims to hold land on a privileged tenure 
must be put in In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it is feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 

The Bhuinhan Act, instead of improving the condi- 
tion of the bhtunhari population, had the effect of 
eliminating them Section 19 of the Act of 1879 placed 
the bhuinhars in & securer position on favourable terms 
Section 20 of the Act of 1879 provides that no tenant 
of lands known as korkor, baibala, khandwat, sajhwatj 
jalsasan and ariat, shall be liable to any enhancement 
of rent except under the terms of written contracts, or in 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There is an important class of tenures in the Chota- Service ten- 
nagpur Division — -jatgtrs and chakerans The holders 
render services of various kinds to the rajas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent is 
very necessary. 

The Tributary estates^ in this division have their Tributary 
chiefs as the Tributary mahals in Orissa, and the laws 
in force in British India have no application to them 

Manbhoom, one of the districts included within the Manbhoom 
Chotanagpur division, and Jalpaiguri are within the per- 
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mancntly settled area of tlic Bengal Provinces and arc to 
a coDsidcrable extent inhabited and cultivated by people 
who have migrated from the adjoining settled districts 
There are however masses of non aryan population \\ho 
have not yet fully adopted the habits customs and Ian 
guages of their aryan neighbours There arc Mundas, 
Uraos, Coles and Santbals in Manbboom and Kocht-s and 
other non aryan tnbes in Jalpaigun The Pnvy Council 
has declared them to be non aryan and non Hindu ^ 
Act X of 1859 IS ID force id these districts 

The raiyati tennres peculiar to Manbboom are the 
jalsasan and the noahad The physical features of 
this part of the country have enhanced the value and 
utility of tanks (bandhs) Large pieces of land are 
granted for the excavation of tanks on the coudition 
that water should be allowed to be used for purposcb 
of dnoktog and imgalion of the neighbouring lands 
of other raiyats and the grantees should have the nghi 
of holding the lands by the sides of tanks either 
at small quit rents or variable rents portions of the lands 
being held rent free and permanent remissions being 
allowed as remuneration for labour and expenditure in 
curred by the tenants 

Noahad grauta arc made for the clearance of jungles 
and for cultivation generally six annas share of the 
lands being allowed to be held rent free the remainder 
being assessable at progressive rates and liable to en 
hancement under the provisions of Act X of 1859. 
These arc junglehurt holdings 

The Raja or Raikut of Baikunthpur and the Maharaja 
of the Kuch Bebar Stale own large parts of Jalpaigun as 
xcmlndars The Government itself is the lemlndar in 
the Western Doors The tenure holders direct!) under 
the zemindars arc known as jot dars These jotes are 
gcnerall) permanent and are transferable by custom 


FialDdr»» tUJcswsr I L. R. ij C»l 463, L. R. la L A. 7^ 
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The ‘arst jot-dars were apparently occupiers of the soil, 
cultivators and peasant proprietors, as the jote im- 
plies But in course of time, subletting became common. 
Usufructuary mortgages of the jotes are frequent On 
failure of heirs and on abandonment, \.\xt jotes revert to 
the parent estates. 

Chiikantdars or mulanidars are an important class of 
subordinate-holders in Jalpaiguri They are temporary 
lessees or under raiyats under the zemindars or jot-dars 
They hold for terms of years, and their rights are 
not transferable by custom The dar-chukamdars or 
darmulamdars are sub-lessees with still inferior 
rights The raiyats (prajas) hold from year to year 
only. 

The trial of Rent cases under Act X of 1859 is in 
the hands of the executive officers of the Crown, the 
Collectors, and Deputy Collectors, with the right ot 
appeal to the District Judges and Collectors, and in 
some cases second appeal to the High Court In 
suits of the value of over Rs 5000, an appeal lies 
directly to the High Court In some instances, the 
Collectors and Commissioners of Revenue have powers 
of revision In the Regulation Districts of Bengal 
proper and Behar, this was found inconvenient, and 
within ten years of the passing of Act X of 1859, the 
jurisdiction in rent suits was taken away from the 
executive officers and was given to the regular civil 
courts But the conflict of jurisdiction, which was 
pre-eminently a source of litigation, still exists in these 
districts The people, however, are simple and litiga- 
tions are few 

In suits for the enhancement of rent of raiyats, the 
main peculiarity, as you have seen, is the necessity of 
the previous service of notice ‘ No suit for enhancement 
of rent can succeed under Act X of 1859, unless a notice 
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in proper form has been previously served on the raiyat 
through the proper chanoel 

TTie sections of Act II (B C ^ of i86a about meas- 
urement through the Collectors were replaced in Act 
VIII (B C ) of 1869 by sections 37 and 38 They 
are with slight modification incorporated in sections 
90 91 and ga of the Bengal Tenancy Act Act II 
(B C ) of 186a with Its imperfect provisions as to 
record-of nghts has been retained in these pro 
Vinces. I have already dealt with these and the 
other provisions of the Act of 1859 and 1869 and the 
Acts modifying them 

It seems that the provisions of Act X of 1859 were 
originally applied in the Santbal Perganahs in questions 
between landlord and tenant Regulation III of 1873 
^Saothal Perganahs Settlement Regulatibn) and Regula 
tion II of i 836 (Santbal Perganahs Rent Regulation) 
made Act X of 1859 inapplicable. The ptanjhts or 
village headmen were selected as farmers of the villages, 
speaally m the Damantkoh, and thus tncsiajtr and 
manjht have become convertible terms. Regulation HI 
of 187a laid down rules as to record of rights and 
the adjustment of rents by Selllement officers The 
Distnct officers are vested with the power of deciding 
disputes as to record of rights An appeal lies In some 
instances to the Deputy Commissioner and in others to 
the Commissioner of (be Bbagulpore division The 
proceedings are generally simple in their character, 
liUgations being confined to the permanently settled 
estates outside the Damanikoh The nght-of-occupancy 
of the raiyats is much of the tame nature as in the Reg 
ulation districts the power of re settling rents by the 
bcttlemcnt officers being wider — agricultural skill and 
habits of life of tenants being taken Into consideration 
A raiyal maj acquire an occupancy right not only by 
occupation for more than la years, but he may have an 
equitable etaim to occupancy under section 18 of Rc^u 
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lation III of 1872 Exchanges of land between raiyats do 
not affect the acquisition of the right A raiyat, whether 
possessing a right-of-occupancy or not, cannot be 
ejected from his holding otherwise than in execution of 
an order of the Deputy Commissioner ^ 

* Reg II of 1886, Sec. 25 
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dered as having abandoned it, 
299, 339, 340 

may amount to surrender when, 307 
on abandonment of the use of 
burning and burial grounds land- 
lord may take possession of them, 
406 

Act VIII of 1885 Sec 87 , 
Forfeiture , Notice , Limitation 

ABATEMENT— 

of revenue on acquisition of land, 
I2S 

procedure if proprietor decbnes to 
accept, on land-acquisition, 125 
of rent for diluvion does not affect 
presumption of uniformity of 
rent, 178, 179 

when putnidar entitled to, 184 
not allowed if person nithout title 
(dispossess tenant, 295, 296 
of rent of occupancy raiyat for fall 
in pnces, 361, 362 
for deterioration of land, 365 
of rent for diluvioi), 295, 369 
contract against nght of, in\alid,369 
of rent for acquisition of land for 
public purpose, 369 
suits for reduction of rent, 374 
Sii Alteration of rent 

ABWAB— 

See Illegal Cess 

ACCRETIONS— 

alluv lal accretions to an estate, 50 
when Govt has right to assess such 
lands with additional rev enue, 50 
held Khas only when proprietor 
declines settlement, 50 
but even then proprietor is enutled 
to malikana, 50 


ACCRETIONS — [Cofitviued) 
accreted lands numbered as separate 
estates, 51 

cause of alteration of rent, 293, 
366 — 368 

See Alteration of rent , 

Act IX of J847 , Act XXXI 
of 1858 

ACTS — (Bengal Council) 

III of 1862 (to amend Act XI 

ofi8S9), p i6i 

VI of 1862 (to amend Act X 
of 1859), pp 384, 432 

s 9, PP 370, 373. 

„ 10, pp. 372, 378 
„ II, P 369 

VII of 1862 (Junsdiction in 
Resumption Suits), p 7 

VIII of 1862 (Zamindan 
Dawks), p 82 

Preamble, p 96 
s 4, P 97 
„ 9, P 97 
„ 13, p 97 

VIII of 1865 (Sale of tenures 
for arrears of rent), pp 144, 
201, 284, 407 
s 3 , pp 145, 149 
„ 4 , pp. 196, 197. 

„ 5, P 196 

„ 13, p 152 

„ 16, pp. 198, 30s. 

„ 162,0 196. 

IV of 1867 ( to amend Act VI of 

1862), p 407 

X of 1867 tSettlement of land re- 
venue m Kuttack &.c), p 
410 

VII of 1868 (Recovery of arrears 
of revenue), pp 40, 54, 103, 
256 

s I, p 108 
„ 2,p loS 
.. 3 , P 

„ 7, p. 107- 
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OKKTEIL IKDEX. 


AOT8 — (Ben^ Council}— j 

VII ol i8M (CtMiaatd) \ 

„ 8, pp loa iia 

„ ij pp. 79, ^ 137 3«8- | 

Il'ot^l^ in Chntk 

N»^or\ p 418. 

VIII cp( 10^ (Landlord and 

Tenant), pp. 76, 159, m »93. 
I9J,*34,M5 377 407 

1. 3, p 287 339. 

^PP- J87 

o, PP- 297 308 316, 319, 

33J, J3S, 326, 339, 33<x 
9,P-37S- 
H «o,P-37S. 
n 14, P- 373- 

H 15 P-+8. 

17 p. 166. 

„ 18, p. 293, 3S3, 367 
19. pp. *93, 369. 

*0, p 307 
*i P. 333- 
H 3»,P 302 
H 33,p 3«. 

" 571 

», pp. IS9, 18S. 190. *03. 
34J 

37 pp, 37t 373, 4** 

„ 3«, pp. 37*, S7i, 4** 

„ 4* p, 3^ 

44, p. 333- 
43. P> 333< 

5»,pp. 180,233, *37 303, 

tii^ 

57 p. 19s 

59. Pp. 196. «97 

60, p. 196- 

6* p. 201 

^p.202. 

66, pp. S05. 

^ P. 138. 

Sck D p. iig, 

VI o( 1870 (village CbauUdanX 
P.2S6. 

•. 35 p. 256. 

40 p. 258. 

50, p. 356 
« 5*,p.257 
w,P -257 
, „ P 2}7 

I of 1871 (ViUage CbauUdan) 
P.2S6. 
a. I p. 357 

X of 1I71 (Road Ceu}, p. 97 
V of 1873 (Sw%cy \ct), 

, .»• 4*, P, 37a. 

\ I of 1876 (Agratba DLptno), 
pp, 3*1 4>8. 




ACTS — (Bdgal ConncU) — 

of 1876 fLand Regmxofktn), 
pp. II,, II,, 1,6. 

1. 4, p- 80. 

. 8,p.ll3 

- 

17 [a 81 
38,pp.8i 113. 

. pp- Si iiJ. 

, 78 pp. IIJ, 336. 

VllI of 1876 (Pvti^on of 
PP- 118 119, *03- 

•. 4, P- 82 

„ 10 ^ 1x6. 

fi p. 116 
« 2* P- ”5 

„ 13, p. lie. 

*6, p. 117 
rt 19, pp. ns 117 
33, p 120. 

■ p. laa 
p 12a 
p. 115 

Part I \ p ISO. 
fc iaj,p.i9cs, 

n"af 1877 (PoUk W«lu C«m) 
P -97 

III of X878 (Settlonest Act), 
P-47 

I of 1879 (Cbutla Nag^ Land 
lord and Tenant), pp. 40S 
4»7 

»• >9,P-+29- 
„ so. p 419. 

VIII of 1879 (Settlement Offi* 
coi Powen), pp 47 49. 
5*. 

•- 9,p.47 
« 10 p. 47 

P *3 P- 47 

I\ of 1879 (Court of Waidj) 
p. laa. 

». s p. 1*3. 

18 p. aiz. 

„ aj cl. I p. lu. 
a3 d. a, p. laa. 
a3 A, p. 122. 

„ 24, p. 123. 

yfol (Bengal Drainage 

Act). 

•- 4a,PP^*,3^ 

vii oP.fer ^Public Dcnunda 
Reco%a7) pp. 40, 56, J7 

I ^ p. 56. 
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ACTS — (Bengal Coimcil) — 

VII of 1880 [Coniviued) 

„ 7 . P 56 

„ 10, pp 56, 108 
„ II, p 56 

18, p 56 

^ 19, P 56 

IX of 1880 (Cess Act), p 97 
s 3, p 82 
„ 141029, p 98 
,, 41, pp 82, 98, 162 
„ 42 cl 1, pp 82,99 

^ .. 47 , P 163 

III of 1881 (Court of Wards 
Amending Act), p. 122 
s 4, p 122 

I of 1895 (Certificate Procedure), 
P 57 

ACTS — (India Council) 

VIII of 1835 tjunsdiction in sum- 
mary sales for rent), p 144. 

XVII of 1835 (To regulate the 
silver and gold coinage), p 96 

XIII of 1836 (For the withdraw- 
al of the Calcutta Sicca Rupee 
and the Benares and Furruc- 
kabad Pice from circulation), 
p 291. 

XII of 1841 (Sales of land for 
arrears of revenue), p loi 

I of 1845 iSales of land for arrears 
of revenue), p lor 
3 9, pp loi, 102 

IX of 1847 (Assessment of alluvial 

lands), p 50, 51 
s 7 , p 50 

I of 1850 (For confirming the title 
to lands in Calcutta), P 55 

XXIII of 1850 (For securing the 
land revenue of Calcutta), 
P 32 

s 2, p 33 
6 , p 33 
n 7 , P 33 

,, 12, p 33 

XXV of 1850 (Forfeiture of de- 
posits on incomplete sales 
under Reg VIII of 1819 and 
Act IV of 1846), p 144 
s I, p 151 
„ 2, p 151 ‘ 

VI of 1S53 (Relating to summary 
suits for arrears of rent, to 
sales of Putnee Taluqs, and 
other saleable tenures, and to 
sales of land for suramarj de- 
crees for rent), p 144. 
s I, p 149 


ACTS — (India Council) — 

^VI of 1853 {Continued) 

„ 9, P 149 

XXXviI of 1855 (To remove 
from the operation of the 
general Laws and Regulations 
certain districts inhabited by 
Sonthals), p 43 

XVIII of 1856 (Relating to the 
administration of public re- 
venues in Calcutta), p 32. 

VI of 1857 (Land Acquisition Act), 
PP 55, 204 

X of 1857 (Act to amend Act 
XXXVII of 1855), p 43 
XXXI of 1858 (SetBement of 
land gained by alluvion), 

r P 51 

XL of 1858 (For making better 
provision for the care of per- 
sons and property of minors), 
p 212 
s 18, p 212 

V of 1859 (To empower Ghatwals 
of Beerbhoom to grant leases 
beyond the penod of their 
possession), p 264 
s I, p 263 

VIII of 1859 (Code of Civil Pro- 
cedure) — 
s 260, p III 

X of 1859 (Rent law of Bengal) — 
pp 144, 159. 174 , 175, 178, 
186, 190, 193, 195, 201, 236, 
279, 383—285, 407, 41 1, 414, 
420 — 423 
s 3, PP 2S7, 289 
„ 4, pp 289, 292. 

„ 5, P 302 

„ 6, pp 297, 307, 308, 315, 
316, 319, 323, 325—327, 
329, 330 

„ 7, P 336 
„ 8, pp 347, 375, 377 
„ 9, PP. 302, 375, 377. 

„ 13, PP 240, 348, 373 

„ IS, PP- 137, 139, 165, 176, 

206 

„ 16, P 139 

„ 17, PP 293, 353, 354, 358, 
363, 367, 368 

„ i 8 ,pp. 293 , 36 r, 36 S, 367 , 369 . 

„ 20, p 333- 
„ 31, p 302. 

., 23, pp 403, 406 
„ 27, pp 159. 188, 190 203, 
296 

„ 28, pp 76, 78 
„ 78, pp. 303, 331, 346. 
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A 0 T 8 — (Itidi* Cotmdl)— 

^ of 1859 (Sale for uTta5»o( 
revenue pp. +0, 54, loi 
loJ 104. 

1. 1, p. loa 

H 

ti 4iP-39J- 
„ rip. loi 

6,pp. 105 106, 109, 

„ 7 pp, 107 III 
n 8, P- 

9 pp. 101, 138 . 

1+1 P* 115 

t, 15 p. IC 36 , 

n 10, P- 139 * 

17 pp, 133 13 J. 

18 p. 105 

V, 36, pp. 106 108. 

„ 18 p iia 
SO, P- 111 
31 p. Ill 


n 3 S, P- log- 
n s6,p 111 
S 7 pp 77 , 79 . l*. 137 161 
101, lOi, 163 387 504. 
345 , 3 » 

« S 9 .P- 161 
n 41 p. l€l 
„ 43 p. 161 
„ ss,pp.i{i 11$ 161. 

„ 54 ,p,i 63 

» 55 P-* 56 . 

n 5 ^n^ 49 . 79 , 

Sefl. A, p, 110 
\IV of 1850 tUmitaiioo) 

■.I cL (li) p. 78 
XXII of IMO (To remorocer 
taui tiutaof Cliiua.pmgfrom 
tli« ^ttrUdlcttog of ordinary 
tribunali), p. 41. 

\LVof i860 (Iniiao PtooI Code> 
a. p, 1x4, 

XVI 01 1864 (RrgUtJOlioo Act), 
p. 108. 

I of iS68(GcntraI QauMi Act) 
P SA 

VII of 1870 (Coot Fee* Act) 
„ PP- 54 , 5 S. 

X 1170 (Loiul Ac9ait>tioB)» 

*- 59 PP- 1 * 4 , I 3 J 
IX of 1871 (Umluiioo) — 

Sch. II Art. ijo, p. 7». 

„Art. 13*, p. i »7 
I of 1873 (Evidoua Act)^ 

»• 35 p. llJ. 

74 tPP. 4 S,ilJ 
gt p. 308 


AOTS — ((India Coondl)— 

IX of 1873 (CioDtiact Act), p. 

35, *07 385 
•. 69, pp. 117 214. 

, 70, p. 117 

„ 336, p, 211 

XII of 1873 (Repealing Act), p 
96. 131 

XIV of 1874 (Scbcdoled 
IHstrkU A^) p. 48 
49, 408. 

XV oi 1874 (Law* Local Ei tent) 
P-9^ 

IX of 1875 (Majority Act) — 

*. 3 p. Ill 

1 of 1877 (Specific relief) 
p. 110 

III of 1877 tRcgiftrorion Act)— « 
t. 3 p. 110. 

n 18 p, 308 
_ 48 p. loS 

Xv of 1»77 (Limitation Act>— 
SeX II Art. II, p. 15a. 

An. 13 cL (c.) p. 109. 

„ An. 120 p. iia 

An. 11) pp. 84, 163 
101 

„ Art. IJO, p. 137 
„ Art. 159, p. >33. 

VII of 1878 (Fortit*). p. 54. 

] of 1879 (Stwp Act^ 

Sell. I An. 4, 110. 

IV of 1883 (TrtiafeT of Pro- 
penyX P^ 190 309, 14Q. 


- ”+,P*i7S. 

- ‘IAP.333 


386. 

Preocoliep. 387 

*. a, ^ 387 

7 p.iia 
II p. 183. 

15 , ^ 597 
„ 36 , p. aa 4 - 
„ SO, p. 234 - 

54, P- 3®. 

73 p. 138. 

73, PP- »li 13* 
a,9X P. 15S- 
Chap, V pp. 173, *07 
*. lot pp. 319, 390- 
106, pp. 339, 391 
„ 107 pp. 1S8, 208. 
loS,pp.l^7 316, 217 333 
335 337 3+4, 387 390, 
3gi, 397 399, 4« 

„ 109, pp. 334, 33S. 

110 p. 337 

„ 111 pp. 183, 338, 339, 3>3, 

333, +3^ 

112, pp. 113 33+1 
, II 3 ,p. 338, 
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ACTS — (India Council) — 

IV of 1882, { Continued ) 
s 114, pp 181, 235, 236 

1) P 399 
„ 116, p 238 

1) II7) P 344 

X of 1882 (Criminal Procedure) 
s 45, p 124 

XIV of 1882 (Civil Procedure) 

pp 196, 198, 202 
s II, p 389 
„ 265, p 115 
„ 290, p 197 
„ 317) P III 
» 392, p 355 
11 396) p 115 
» 474) P 339 
.V „ 622, p 129 

XV of 1882 (Presidency Small 
Cause Courts). 

s 28, p 36 
Chap VII, p 37 
„ VIII, p 37 

VIII of 1885 (Bengal Tenancy 
Act), pp I, 47, 51, 76, 77, 
138, 166, 167, 172, 174, 
176, 179, 198, 200, 202, 
207) 231, 236, 237, 240, 
284, 286, 293, 322, 360, 
407 

s I, p 48 

)) 3, PP 32, 78) 81, 139, 163, 
172, 186, 216, 291, 324,, 

372, 410 

„ 4, pp 286, 288, 343, 410, 

„ 5) PP 286, 287, 306, 31 1, 410 
Chap III, p 206 
s 6, pp 133, 136, 140, 141 
„ 7) PP 166, 167 

)) 8, p 167 
)) 9) P 167 

„ 10, pp 164, 181, 231, 233 
„ II, pp 183, 187, 

)) 12, pp 159, 160, 188, 192, 
296 

.. 13) PP 159. 160, 188, 193, 
296 

» 14) PP 159, 160, 188, 296 
)) 15) PP 160, 188, 193, 296, 
336, 337 

„ 16, pp 160, 188, 193)296,336, 
337 

„ IS, pp 233, 2S7, 290 
), 19) PP 308, 318, 410 
)) 20, pp 29S, 310, 326, 338- 
330, 410. 

„ 21, pp 30S, 309, 326, 32S, 
410 

„ 22, pp. 222,243, 313,342,410 


ACTS — (India Council) — 

VIII of 1885, { Continued ) 

,) 23, pp 300, 302, 339, 410 
,) 24, pp 302, 410 
„ 25, pp 231, 233, 304, 328, 
345, 410 

„ 26, pp 298, 410 ^ 

„ 27, pp 48, 302 
„ 27 to38, p 411 
„ 29, p 332 

„ 30, pp 354,356,357,358,363 

„ 31, PP 355, 356 

„ 32, pp 358, 361 

„ 33, PP 358, 365 - ' 

„ 34, PP 358, 363, 365 
„ 36, P 374 
„ 37, P 374 

„ 38, PP 354, 361, 365, 366 
„ 40, P 374 
~ „ 41 to 49, p 410 
„ 42, P 347 
„ 44) PP 343) 345, 346 
„ 45, PP 238, 343, 346, 347 
„ 46, P 382 
„ 47, P 346 

Chap VII, pp 306, 309, 345 
s 49, p 238 

„ 50, PP 139 ) 165, 179, 287, 
290, 292 
„ 51, P 333 

„ 52, pp 139, 140, 179, 293, 

367, 369 

)) 53, PP 333. 334) 335 
„ 53 to 75, P 410 
„ 54, P 334 
„ 60, pp 336, 371 
„ 65, pp 172, 181, 236, 303 
)) 66, pp 236, 237, 345 
„ 67, p 335 
„ 68, p 335 
72, p 224 
73) PP 300, 341 
Chap IX , p 301 
„ 80, p 41 1 
„ 86, p 307,339 
„ 87, PP 307, 310, 329, 339 
„ 88, pp 165, 193, 203, 292 
„ 89, P 181 

„ 9O) P 371, 422 

„ 91. PP 371. 373) 422 
., 92, PP 370. 422 
„ 93 to 96 p 129 
.. 99. P 129 

Chap X, pp 48, 51, 377, 379, 
3S0, 381. 3S2, 410 
.. 102, pp 378, 3S0 
103. P 37S 
„ 104, P 3S0 
.1 105, P 380 
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ACTS — (India Council}— v 

VIII of 1885, (CfMiautJi, 

„ io6, p. 380 
„ 107 pp. 380, 393, 397 
I03 pp 380, 381 
109, p 3Sa 
no, p 381 
iia, p. 3S1 

116, pp. 319, 333, 330. 

117 to 120, p. 331 
ixs pp 333, 3a;, 
p 339. 

149. P 338 
1S4. pp. 141 37+. 

■55 pp. 181 182, 335 3^ 
S^P 304. 

&8, pp. 376, 377 

59 . PP 304.305 

^ pp. 157 199. aM 304, 
, 305 345 388, 

01 p. 199. 
f3.pp. 197 199. 

^ pp. 199, 300 . 

65 p. aoo, 

67 p. aocu 

71 pp. 1*8 301 

7a. p. aoi 
76 p 190. 

7* pp. ifto, 199— 306, 
J07 3a*. 330, 3J4t JH— 
346, 369. 

79, pp. iSo. 369- 
80 pp, 398, 318 335. 

P- 373* 

8*. pp. 316, 317 384- 

83. pp. 309. 343 

84, pp. 194, 303. 372. 

89 p. Ja- 

9» pp. 13^ »9i 410. 

" 193 PP.3»8. 403. 405- 
^ 195, PP 40. 48 144. 159 * 

Sell. 1 pp 140.4S8. 

Scb. Ill pp, 18a aj4. 488,304, 

II ol itS6(lMomoT[kx) pp.99r}03. 
I\ of 1887 (MoSuU null enuM 
Court) 

Sek a, d. I, p. 36. 

XII0/18S7 
1.37 cl. 2, p. 907 
\Iir of 18^ (Giurdbn 2 im1 

Ward) p. 123. 

«. 39, p. 213. * 

I of 18^ (Laod Acqoldtkra) pp. 
35 1^4. 

«. 55 P laS- 

ADVEflSE POSSESSION— 
acqulurloo cif right br la aocleat 
lodb, I*, 19. 


ADVERSE POSSESSION— 

(CfinHnjJ) 

period necEtmxj to create thle by 
19, 30, 31 

different period! after wbkh advene 
poaaessioD ripened into owner 
ihip AcmjrfaVtta JO ti’Tlw im 
memorial, ai ^Jrty year*, a3 
twenty yean 21 

RagbimaDdan • recondliatioo of 
text! riviog different period! for 
icqnmtioa of dtie by ar 
leoantencrtxrdilng on landlord ! bod 
cannot act up, aai laa 393-195 
Sa Encrooenment Limitation. 

AUENATION— 

bnd omoDgit Aryan! not at fint 
oUenaUe, 3l 

nfht of oBenotiOQ was afterward! 
iknHy and partially recognixed, 
31 22. 

JanuUvalana fully recognlMd h, tX 
b Mobomedao time emdvator bod 
ngbi to alienate hla land, 24. 
coresonu In p e raan eat teooree 
rettrictiog 185. 

ALTERATION OF RENT— 

OD alteratloQ of nna, 139, 14a, 179, 
184. 

b tueb a cue prerumption of imi> 
brmity of rent noaffeded, 1 79. 
of penrosent tennrei, 185, 184. 
of niyat! on alteration of area 
29* 296, 366—369. 
bcrcaae by ocerntioa, 

Incrcaae by encroociiinent oa 
landlonr! land, 393, 294. 
brxcaae by aocroochment 
on ttrasnr a land, 295. 
decreaae ^ dllnvioa, 295, 
38*. 

decreoM by dJiponenloa 
nnder a ihle paramount, 
295 568. 

dccTcue by dltpoAcuba 
by penoo without title, 
»95 388 

Se* EahanretBcnt of rent. 

APPEAL— 

gnWDd! for lettbg atlde rcreouc 
miabydtl] fuU mtut b* Ukai 
lo appeal to Coamlidoner 
109. 

If tber« k illegality or noarreorf 
appeal lo Commlitlonereotnccev 
ury 10^ 
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APPEAL — Conimuedi 
against order of District Judge ap- 
pointing common manager does 
not lie, 129 

but High Court has power of 
Revision, 129 
See Limitation 

APPORTIONMENT— 

Zamindar not bound to apportion 
rent on partition of taluqs, 165 
of rent on partition does not affect 
uniformity of rent, 178 
of compensation between proprietor 
and tenure-holder on land acquisi- 
tion, 203, 204 

of compensation in case of acquisi- 
tion of Ghatwah land, 270 

ARYANS— 

were essentially agriculturists, 4, ii 
subletting originally unknown 
amongst, il 

but afterwards became common, 12 
intermediate tenures unknown in 
earlier days amongst, but are of 
later creation, 12 

cultivation of land insisted on, 12 
Vyasa, I3 
Narada, 13 
Yajnavalkya, 13 
village communities 13 — 18 
For details see under this heading 
acquisition of nght by adverse pos- 
session amongst, l8, 19 
esttmpel by conduct under ancient 
Hipdoo law, 19 

penod necessary amongst, in ancient 
times to create title by adverse 
possession, 20, 21 

extinguishment of nght by limita- 
tion amongst, 2 1 

land was at first not alienable but 
heritable, 21 

nght of alienation was afterwards 
slowly and partially recognized 
21, 22 

Jimutavahana fuUyrecogmzed It, 22 
sources of revenue m ancient India 
amongst, 383, 384 
nght to minerals, 39S 

ASSAM— 

the whole forms a scheduled distnct 
and statute 33 Vic Cap 3 
applies to it, 49 

a part of the country is permanent- 
ly settled, 49 

rest Government property, 49 


I ASSAM — Continued 
I Settlement Regulations of the Bengal 
Code supplemented by rules 
framed by Government are in 
force in, 49 

ASSESSMENT OF RENT— 

on resumed lakheraj land under the 
Settlement Regulations binding 
unless set aside, 46 
raiyat however not bound unless they 
assent or the law as to enhance- 
ment of rent comphed with, 46 
principles of, under the Settlement 
Regulations, 46, 47 
principles of, in the case of island 
Churs and accreted land, 50, 

See Settlement Regulations 

ASSESSMENT OF REVENUE— 

made on principles laid down m 
Reg VII of 1822 and the Regu- 
lations and Acts modifying it, 50 
accreted lands formed into separate 
estates, 50 

Re^ VIII of 1793 contains pnn- 
ciples of settlement and mode of 
assessment, 93, 94 

rules of, laid down in Reg VIII 
were the basis of Permanent Set- 
tlement and continued in force 
till 1822, 95 

ASSIGNEE— 

of recorded propnetor not entitled 
to draw surplus proceeds of 
revenue sale, in, 112 

ATTACHMENT— 

Collector may attach for arrears of 
revenue in what cases, 122 
estates under, or management by 
Revenue Officer exempt from safe 
for arrears of revenue, 123, 

Sec 17 of Act XI of 1859, 123 
but the issue of certificate of attach- 
ment IS not attachment by Col- 
lector, 123 

AUCTION-PURCHASER— 

Sale certificate- to, be conclusive m 
favor of, no 

title of, at a sale for arrears of reve- 
nue of a permanently-settled 
estate dates from when, no 
hable for instalments that have fallen , 
due since the default of kist on 
which sale has taken place, in 
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AUCmON-PUBOHASER— 

CoMpMIud, 

at putoi nle t6 mj pnrchaao^aOQey 
«hea 151 

at point aale entitled to void in 
cumbmnce*, 156. * 

muU avoid aiihui 12 yean, 
reglstralKia of name ci, at pau>i ale, 
S9, 160 

right of, to aTofcj moambnUKet, 
20a 

Stt Incinnbmnce* , Pntrd-Sgdo . 
LimltatJOQ Sale for Arreara of 
Rereniie. 

BADSHAHl GRANTS— 

wbat are, 69, 70. 

btndeo of proof of the ^cQuinoieaa 
and validity of, 70. 
effect, in the abaenca of any gmnu, 
of nointermpted poMesAKc ctempa 
from aaetynent, 7a 
RcgohUon XXXVH of 179J, 
?l 

Su NoD'Badabohl graota 

BASTU LAND— 

Sm Hocnefiead. 

BENAML 

provioon a^alnct benafBj porchawt 
in sxlea for arreanof rerenoft, ill, 
porcbaM at revenwaale by desalter 
does not a\o*d hictunbraocei, i6x. 
taodloni boldmg laod m of 

another person csnoot acquire 
occopaocy ngbl, J12 


BHAQOARi rtAlYATS— 
may acquire occupancy right, Jto,)! I 

BHAOU RAIYAT— 

See Dbagdari ntyau 


BOARD OF REVENUE— 

to detennise dates for payrocat of 
arreara of revenue, lO^ 
rt^liiooal poaer of regarding 
partition w etutea, I30. 
la (be Court ofUarda, 13^ 


BREACH OF COVENANT— 
S t £}ectcncot 
FocWtoxe 
Limlutkiiu 
BUILOINO- 
Su E}ecuacnt, 


BUILDING LEASE— 

St* Homestead. 

BURDEN OF PROOF— 

as to the genuincDeas and vabdity of 
RjfliTnTii grunU, 70. 

In aidu in wiudi ques^n U ahether 
iaod is or laUmaJ 83-^ 
finding ahoold be based upon ireight 
of e^ence, 86 . 

In suits for enhancement of rent of 
dependent Ulnqa, l^S 
is on tnluqdar regarding nature of 
tennie its permanency and fiihy 
of rent, 13s 

on Zamu^r regarding due pobhea 
tloo of sale notices under Reg 
VIII and dne obsermnee of for 
mahttes, 148 

regarding avoidance of incumbrance 
^ purchaner at putni sale, ijfi 
00 tenant to prove enstom of trans- 
ferrihillty of occuponcy right, 300. 
on landlord to prove that land U 
proprietor a pnvate bnd, 3^^ 
rajyat pleads that rent* is doe 
to another person, 337 
in cases of einaneeoent forhaprovo* 
iwot, 3^3, 36+ . . 

in ratt* of redoedoD tor deteriora 
tkm, 363, 366 


BURNING AND BURIAL 
GROUNDS— 

the members of the community bare 
roatoDBijy right to uae. 40;, 405 
but the bodlord may 'lake posses> 
sion OD sbandonment of the use of, 406. 
St* Sales for Arrears of Elerenue, 

„ of Rent. 


QALOUTTA— 

Is a Uus mabah 33 
voa originally the purchased taluk of 
the East Indb Company 33 
Ha revenue lynem, 33. 
there are many revenue-free tenures 
in. 33- 

rate of assessment, 33. 
no proprietary right ^ Gotu in the 
Tevenoe-paying cautei in Cafcuua, 


Sutanutr 

bKklents of tenancy in 34. 
bar of landlord and tenant in. 


Cause Court, in sails betveca 
landlord sod tenant In, ji, 37 
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CALCUTTA — uJ 

ihc sevtnl Tcinncy Acia lu\c no 
ipplicjtion in the ji.irt uitlua 
the Ongiml Jurisdiction of 
H C . 34- 

but the Coninct Act niid tlic Trins* 
fer of Property Act rcguhie the 
iiiLidcnts of tcmncy in, 34 
!.in applicable m inc absence of 
contract and of any pro\ision in 
the Contract or the Transfer of 
Property Acts, 34, 35 
huts, 36. 

CERTIFICATE PROCEDURE 
Sic Public Demands Recovery Act 
CESS— 

Road Cess paj-ableby Goti for khas 
niahals, 56 

but not Public Works Cess, 56 
result of extension of the Cess Act 
to lakhirajdars, 57 
pyable for retenue-free lands, 82 
but Dank Cess not pa} able, 82 
Dank Cess nhen imposed, 96 

pa}able by Z^iimiulars, 96 
how and when pa}able, 96, 
97 

but not reco\ erable from 
tenants, 97 

realizable by Certificate 
Procedure, 97 
IS an additional impost on 
the retenue, 97 
old Cess Acts, 97 
the Cess Act of 1880, 97, 98 
tenants bound to pay Road and Pub- 
lic W orks Cesses, 98 
ts a personal debt of proprie- 
tor, 98 

recoverable by Certificate Procedure, 
98 

how assessed, 98 

the share to be paid by each class 
interested in land, 98, 99, 162, 163 
how and when payable, 99 
sale for arrears of, where no arrears, 
105 note 

payable by taluqdars, 163, 163 
unless there is contract to the con- 
trary, 163 

recoverable in the same way as rent 
but is no charge and has not the 
same effect on incumbrances, 163 

CHAKRA 14 LANDS- 

Sei ^epyice tenure 


CHOWKIDARI CHAKRAN 
LANDS— 

See Service tenures’; 

\ct VT X D O'*) of 1S70 , 
\ct I (D C) of 1S71 

CHARGE— 

Goti retenue is i iirst charge on 
land, 99 

unpaid arrears i first ch irge on sale 
proeeeds of estate sold for any 
cause while under management 
of the Court of Wards, 122 
co-sharer paying Govt revenue has 
no charge, 127, 128 
under the Bengal Tenancy Act co- 
sharer pa}ingrent has, 128 
under-teiiurc-holder pa3ang arrears 
to save putni from sale entitled to, 
i charge, 153 

rent a first charge, 171, 172 
CHITAS— 

evidentiary value of, prepared by 
Settlement Officers, 45, 46 

CHITTAGONG— 
cultivated portions of, when acquir- 
ed, 37 

afterw-ards permanently settled, 37 
noabad lands and taluqs in, 41, 

absolute right of Governraeqt 
to, 41 

surveyed betw'een 1841 and 
1848, whether held by squ- 
atters or tarufdars, 41, 42 
estates formed in 1793 were 
defined and separated and 
noabad lands were made 
separate taluqs, 42 
also large numbers held khas, 
43 

noabad taluqdars are teniure 
holders holding under terms 
of their leases, 43 
settlement m 1848 was for 
fifty years of lands fulljg 
cultivated and for 25 years 
for other lands, 43 
generally cultivated by hired 
labor, 42. 

where there are raiyafs 
settlement does not affect 
their nghts, 42 

contains large numbers pf 
estates, taluqs and holdings 
under junglebun grqnts, 

.42 ■ 
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CHnTAQONQ— 
gmt compflcatiopi fa cootcgoenc*, 
4 i- 

Unfdan, 

pnenlly boH Um, 41 
ubereUiere ire raijiiU rwump- 

tWQ anti HttlclDaZt do DCX 
■ffi^ their rlgblt 4^ 

Hfll tncti of, 

remoTcd frum the opouioo 0/ 
thegcne:^ Rranlatlan and 
Acts by Act XXII ol 1S60 
and IV (B,C,) of iWj, 4J 
Urge put reseiTed (orat, 4a 
a poroon settled penmusitly 
bnt a Urge U kbos 

mahal, 4a 4}. 

CHOTANAQPUR— 
tbm ore Gort estates In, 45. 
Falamo* sobdhrliiaa Is uu mahal 
temporarfly settled, 42 - 
Gort cbhni absolote proprietory 


right, 4J- 
Unas oerer told Cor arrcajs of rw«» 

BUS, 43. 

all talcs and mort gages require noc- 
Uon o( Oamalsbooer 4 V 44 - 
orlmogeniaire In, 41^ 
uaifflbered Eitites Act, 416. 
tutdcr-ieaarea, 416. 

Buiotcsonce grantA, 416 447 

Act I 1 B.C.) of 1879 , +17 
bhninhara, 41S, 419. 

Sorlce tenorei, 4 1 ^ 
trlbotary TnaKiii, 419. 

Maabbwco, 419, 4^ 

Jiltatan tenures, 4^0. 

Noobad tenures, 4ita 

CHUR- 

right of occnpancy b, 398,^5 316. 
liUndcburs the property of Jo, 
toms temporarily settl^ 3a 
Sit Knas m«b3U 
Occupancy righL 

CIVIL COURT— 1 

jtuiidkllon of, lo resumptron cases, 

7A 

U DO arrear rercnoa taU may be set 
sslds by I04. 

IlsJorisdictloQ to set adds menue 
tads U of stk aUancIy 
character 109. 

«bcre obkctkm U nude U proceed* 
incs (ot leparstlon of accnont of 
icTcaoe putka to go 10 the, 


property of Wk- 
ly settled, ja 


CIVIL COURT— CwrtaW 

can only pass decree for parUUoo 
after asca-tamment of share, lit 
jnrisdktloD oL when partition Is 
daimed by Hlndn wioow 116. 
may decree partltioa when tet'c- 
Due is below the prescribed Umlt 
though appordonment of r e venoe 
win not be binding on Collector 

i[ 6 , 

Jnrfadlctioo of, In matters reUdog to 
partition, I17 

condla of cases about jnrUdklkiD 
117. 118, 

DO itmsdktion o^ regarding registra 
oon under Act XI 161 

I COLLECTOR— 

■may exempt estate from revenue 
mle, when 105. 

otay open separate account of reve- 
nue where do objection, 114. 
actual parthloQ of estates to be made 
by X13. 

private partiboa not binding on 
Gort unless speoal nnetioo of 
CoUiwtor is obtained, 113. 
eanivx disturb pnvate pardon al 
ths instance oT one of the parties, 
lie 

in what cases of prlTute partition 
CoUectors jurisdIctk>D is ousted 
aodmhen not, 1x5 Ilh. 
what estates not partible bv 1X6. 
ranarks 00 the jurlsdialon of, In 
panldoi) of estates X18, 119. 

Eoinor f estate of which due notice 
has been given to, not liabla to 
«Ue for arrears of revenue, 1 a l 
tf there be amara when minors 
estsle ceases lo be under Court, 
Collector mav attach, lax. 
pTocedoxc to be followed by for 
ascertahunent of revenue on ac- 
qulddoo of land, 1x4. 
to grant remission of rerenue oq 
aequlritlon of land, IS3. 
procedure if proprietor declines to 
accept abaiemcal of rmenue 
granted laj 

junsdictioa of regarding regUtratlon 
under Act \I 161 

COMMISSIONER— 

may exempt from rmenue 

lue, when, 105. 

power of, to Kt ssids revease sale 
la case of hardship 107 io8- *' 
, groundt for tculng alias revesua 
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COMMISSIONER— Co;//wW 
sale by civil suit must be men- 
tioned m petition of appeal to, 109 
may set aside putm sale an hen, 151, 

152 

COMMON MANAGER— 

Reg V of 1813 provided for the 
appointment of, in case of dispute 
amongst co-owners, 128 
Distnct Judge having junsdiction 
to make the appointment, 128 
Regulation V of 1827, 128 
appointment of, under the Bengal 
Tenancy Act, 129 

order of the District Judge ap- 
pointing, not appealable but High 
Court has power of revision, 129 

COMMUTATION— 

of khtraj in Mahomedan time into 
money rent, 23, 24 

COMPENSATION— 

See Damages , Apportionment , 
Land Acqmsition 

CONTRACT— 

policy of legislature in restncting, 
between landlord and tenant, 
179, 180 

compensation for breach of cove- 
nant in, 182. 

restncting alienation how far en- 
forceable, 183 

not enforceable in case of involun- 
tary alienation, 183 
ejectment for breach of covenant, 288 
by occupancy raiyat against nght 
to cut down trees invalid, 302 
against nght to sub-let by occupancy 
raiyat mvalid, 306 
against nght of surrender of occu- 
pancy raiyat invalid, 307 
agamst acquisition of occupancy 
nght invalid, 328 

takm^ away occupancy right in- 
valid, 328 

providing for ejectment of occupancy 
raiyat, 328 

by occupancy raiyat regarding rent 
and enhancement of rent, 332 
to pay a different rate of interest 
invalid and when \alid, 334, 335 
agamst nght to claim reduction of 
rent for diluvion invalid, 369 

CONTRIBUTION— 

amongst co-owners of estates, 127, 
12S. 


CONTRIBUTION— 

quasi contracts arising out of pay- 
ment of Govt -revenue and similar 
other dues for the protection 1 of 
the estate, 1 27 

Contract Act ss 69 and 70, 127 
co-sharer paying Govt revenue has 
no charge, 127, 128 
under the Bengal Tenancy Act co- 
sharer paying rent has charge, 138 . 

CO-SHARER— 

effect of payment of revenue by, 
115 

contnbution amongst co-owners of 
estate, 127, 128. 

quasi contract ansing out of pay- 
ment of Govt revenue and 

similar other dues for the pro- 
tection of the estate, 127 
Contract Act ss 69 and 70, 127 
paying Govt Revenue has no 

charge, 127, 128 
this IS unjust, 128 

xmder the Bengal Tenancy Act co- 
sharer paying rent has charge, 128. 
Reg V of 1812 provided for the 
appointment of common manager 
in case of dispute amongst, 128 
Distnct Judge having junsdiction 
to make the appointment, 128 
Regulation V of i837j 128 
appointment of common manager 
under the Bengal Tenancy Act ,129 
order of Distnct Judge appointing 
manager not appealable but 
High Court has power of re- 
vision, 129 

right of, to deal separately with his 
interest how far restncted, 194 
suit for arrears of rent by one of 
jomt landlords, 202 
co-sharer landlord cannot acquire 
occupancy nght, 312, 313. 
purchasing occupancy nght loses 
It, but the holding cioes not cease to 
exist, 313 note 

COURT OF WARDS — 

no estate liable to be sold for 
arrears of revenue when under 
the management of the, 12 r 
unpaid arrears a first charge on 
sale proceeds of estate sold for 
any cause while under the, 122, 
if arrear remain due when estate 
IS released by the. Collector may 
attach, 122 

Board of Revenue is the, 123. 
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CULTIVATOR-- 
tmoogtl Noa AiTxa ncet in 
tb« idea preroiU that land he- 
lonfa to tlM pe£>ple, tlu irinj ooljr 
being entitled to rent, 6. 
crwneruup of subject to land re- 
cognura bjeajjfHjDdn King^ 6. 
king wiu mnply tin protector of 
the pMpIe? 10. 

coltivatiOQ mtuted cn a Aodeoi 

Indtt, 13 

peuiltiea for oon-cnltiTatioo iin- 
poecd oo, ij. 

Impoiltxm of the JUtr^ io Uaho* 
mahin tine did not take amj 
the proprietary right of the 
culdrator. 24. 

tn Mahomedtin time cultmtor had 
Tight to tiligate his land, 14. 

CU8TOM— 

occupancy right oot beqiieath&hle 
except anda. 399. 
occupnocy right not irmotfenihk: 

except uo^ 399, joo, 
oaa« 00 onuat to prore coatom of 
tn^eraliluy 300. 

If there U, oceopui^ right may he 
acqtuxed a boaiexteid bad gid. 
t%hdat«s tnoiftf of ooct-occa 
paocy bolding ^ j+5 
M to any cbx» of r^yot paytnf 
Mt faroraUe nte, 3f6. 
r^nlaCBi inddenU of bomeatead 
londa, J16 3S4. 

DAMAGE8<- 

to ba paid by ZamlndaT U potn) 
aola Ib let sckle, r5^ 
when tmder-^QiWMder nfferiog 
kM»t potnl aole b entitled U>, 
1S7 

meaaoro of, Cor breach of coveoant, 
ita. 

fix coicufe of land occupancy 
ralyat, joi 

in Ucu of Interest on anears, 13^ 

DAWK 0E8S— 

Sft Cesa 

DEARAH— 

S» Chur 

DEPENDENT TALUQS- 

o«r>era of, entitled to rcstuna aed 
Mscu Uadi comprited xitUs 
their uiluqt granted 3110 (U Dec, 
t790, 7i- I 


DEPENDENT TALUQ3— 

OaUbau^ 

biidf held undo* Inralid grants 
famed into taluqa when, 74. 
ladudei oulgQxan annaa lor dear 
lug waste bnds ana alto Jungle* 
bt^ Irsurex, 94. 
whflt are. Ii3 

rlfiwct Oh cxlatlng at the time of the 
Decennial Sctt&mcnt, 1 3a. 
Regulation VTII of 1793 cfaaatfies 
talus into two daas^ those of 
whlcn rest can be enhanced and 
thoee of which rent is not 
etihonceable, 133. 

rent could not be enhanced if grant 
was for perpetuity at fixed rent, 
and Qoymexit of rent fix 13 yean 
bad been made, 133 
(f gnntee held oa payment of rent 
1 « leaathan 13 yean Test cotild 
be mhinfad, ijs. 

prenmptloD In fisTor of taJogdar ak 
toOD as It b prtnol that the taloq 
hod cxiited irvm before the Decce* 
obJ beoJeDeat, J33 
aihooceangnt of rest ol, lyj, 
the eS*ct of the nratisiooi oi the 
ReguIatioDi raiaUng to, eumma 
rued by Pnry CouadL 124^13$. 
eridcDCe to prore the rTtiamcfl of a 
Talnq at the Decconbl Settle* 
tnent, 135 

OQUJ prohandl Id mlta fer enhance- 
ment of rest oi, xi^ 
nghl to enhanre cooid be excrcbed 
only after notice, 135 
requiaiica of such noo^ 135 
gronodi of enhancement of rent of, 

136, nr 

tSW Tologi 

DEFAULTER— 

DOtke mader Sec. j Act XI to pro- 
hiM pa\iaent to, after be haa 
made default, ill 

may purchaie but snefa sale Joes 
DOtarofd ioenmbrancea, ill 

dhanhar land— 

•S>rp.3Sr 

OlARAH— 

St* Char 

DtHI PANCHANNAQRAM- 
boUiDgs Io, 3S. 

S** Kbdi puhaU 

disclaimer— 

fbiftituie cf lease by 3ji 333. 
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DISCLAIMER— Continued 
■vvliat constitutes, 232 
of the title of assignee of landlord, 
232, 233 

under Bengal Tenancy Act who can 
not be ejected for, 233 

DISQUALIFIED PROPRIETOR 

no estate liable to be sold for arrears 
of revenue while under the Court 
of Wards, 121 

unpaid arrears a first charge on sale 
proceeds of estate sold for any 
cause while under the Court of 
Wards, 122 

if arrears remain unpaid when estate 
is released by the Court of Wards 
Collector may attach, 122. 

DISTRICT JUDGE— 

has jurisdiction to appoint common 
manager, 128, 129 
order of, appointing common 
manager not appealable but High 
Court has power of revision, 129 

DIWANI— 

recognition of the Company’s title, 
29 

influence of the Mahomedan fiscal 
system under the, 29 
confusion during the first few years, 

29, 30 

revenue-free grants made after Com- 
pany’s accession to the, 66, 72 
the Directors adopted plans to 
check further alienations, 67 
what to become of revenue-free 
grants made after accession to 
the, 71-75. 

DURPATNI-DAR— 

compensation to, on sale of Putni 
Taluq for arrears, 157 
See Putni sale 

DOUBLE GOVERNMENT— 

what It was, 30 

I 

EARTH— 

13 res communes accordmg to the 
Indian sages, 3, 5 
distinction between Roman and 
Ancient Indian ideas about pro- 
perty in, 5, 6 ! 

See Property in Land 
according to Indian sages right 
to portions of, was not in the soil j 
but in the usufruct, 4 | 


EARTH— Continued 
could not be given away, 5 
occupier of portion of, not owner 
according to Savara, 5 

EAST INDIA COMPANY— 

sovereignty of the, 29 
the Diwani, 29 

influence of the Mahoinedan fiscal 
system under the Diwani, 29 
confusion dunng the first few years, 

29, 30 

started the theory of the propne- 
tary nght of the Government, 30. 
proprietary right was transferred to 
2amindars with this theory in 
view, 30 

policy of the, as to revenue-freb 
lands, 58 

EJECTMENT— 

taluqs held from the Permanent 
Settlement not hable to, 165 
not allowed of permanent tenure 
for non-pa jrment of rent, 180. 
conditions for, upon breach of coven- 
ant in leases of permanent tenures 
looked on with disfavour, 181 
of lessee by title paramount, 217 
from a part, 218 

from the wrongful action of lessee, 
219, 220 

notice to quit under Bengal Tenancy 
andTransferofPropertyActs, 238,239 
notice must be proper, 239 
SIX months’ notice, 240 
suit IS not sufficient notice, 240, 241 
form of notice, 241 
raiyat at fixed rates hot liable to, 
except on breach of an express 
covenant in contract, 288 
of occupancy raij'at, 302-304. 
of non-occupancy raiyat, 346-348 
protection from ejectment from dwell- 
ing bouses, manufactones and other 
permanent building on sale for 
arrears of revenue, 31 1 
Sec Mahomedan Fiscal Govt , 

Notice , 

Disclaimer. 

ENCROACHMENTS— 

in Sunderbuns, 52 

by tenant on landlord’s land, 221, 

293, 294 

no limitation against landlord m case 
of, by tenant, 221, 222, 294. 
b3’ tenant on stranger's land, 22a, 
29s 
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ENOROAOHMEKTS— CatinMtd, 

fuh Sor Md6jtioasl rtat irooJd 110 
for cncrcMcbed 39^* 
by third penon, 364. 
by kadlord, 368 369. 

ENHANCEMENT OF RENT 

Act m qB C ) of 187S definot and 
limit* tlM poivcT* of Settlement 
Officer* m khd* mahalt regard 

bjSwSoJLt Officer In kbdimabal* I 

binding tinleu ndyat prom* that 
it li Do^ accordance 71th the Act, 

of depcMient taloqa, I3S 13^ 
of taloqi, 1 j8, 13a 166,167 
of tenu^ 176-178 
hrralid contract* regarding of 
occnpnocyralyat, 331 331 
cannot be within mteen year* 
after the prerkiuJ enhanccineot, 
333. 

bnt any amogement m •eulement 
ofdlipateu sot enhancemcPt, 

kodi)^ not debarred hom recoreriog 
rent at esJauiced rote when pahf 
to- three yean, 333. 
contract of eohancefflent not innUd 
EU b on acocraotafkodiord* 


kodlord entftin to enhance If 
prodoctire power U iDcreaaad 
□7 drainage, 33J 

contr^ to enhance not InToUd 
when the taod ho* been held 
at a ^Mckily low rota In coo- 
rideratioD ot coltlvatkio of any 
porticukr crop for conTCnlence 
of kndlonL 331. 
ofoecnpaocy nlyat, 353 3^5 

groundiof ttnder Act Xof 1859 
aadAcfVin (R C) of 186^ 
353. 355 

preralUng m*,S54i 355 . 

nma cku of ralyaU 355 35^ 
place* adjacent, 3(6. 

■kaoriptloio of land, 3S7 

almflar adTUOtage*, J5r 
valo* of produce aM prodoctlve 
power of land, 35$. 
ri*#ln arerage price*, 35*{ S^t 

rule of proportion how and when 

to be applied lor ‘358-3fi« , 

aTeragfl pnee* to be dctcnaloed 
&ocn ralea daring a Jeceookl 


ENHANCEMENT OF RENT 

tnereue la the product/re power 
of knd,36>-364. 
orc h ard*, 364. 

of Improvement by flnrail acdon, 

notice formerly DOce*%ry 373, 

now not neccaaory 371. 
decree Sor when to tax* effect, 374, 
gr deal enhancement, 374, 
re aul cdoD on frequent ad^cement*, 
374- 

of Doo-ocenponcy nuyat, 38a. 

Sts Borden of pnx>£ 

ESTATE— 

a* defined in Bengal Tenancy Act 
inrinde* levenue-frte land*, 81 
ako a* defined in Bengal Ceaa Act. 
8 *. 

but DOC a* defined In tba Partition 
Act, Si. 

ordinary law of niccewdop of the 
owner epplicohle to, ill, 
alkohlempaft or whole, ijt. 
protectioo frpm &la of ahare for do- 
knit of a oc^thare* jjy. 
regfitnttioo of name* of proprieton, 
113 114. 

aeparatkm of ahorea oq 1 14. 

«bo 1 $ esihled to havo u- 
puate account opeoed, r 14. 
oancT* of rpedfic poniwM 
ako entiued to aepan 
tioo of account, 114. 
Collector may open Kparate 
account where no ohjec 
Uon, 114. 


S rUeatogo 
lurt, 114. 

Salcsof leponued tharea, 114 115 
rules for 114. 

In case of defirtent aak pro* 
emire estate to he 
told when, 115 
effect of payment of rerenu* 
by «harer Xi5- 
Part (iOQ a estates r i5~*^3o. 

Fir drt**h ut mmdtr tku 

«hat estate* exempted Crom tak (or 
arretrs of re eoue, 13^— J Jj. 
contHbutioo aemegit co-owoers of 
omt, tn 133. 

quaff cunuort* ariffng out of pay 
pw-Bi uf Cort. rticnoe and ffaukr 
other due* for (he proton ton of 
, the, la? 


dcSSi^'c 
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ESTATE— 

vO-iluicr Govi, rcvtimu h»j 

no charge, 1^7, 12S 
mdciKndcni ulnq is in, l^o 
•'cpiratcly iccoj^niictl jj such, whtii, 
ijo, 131 

jhatc of, jold at rutuiuc £.ile iii- 
cunibrancc not uoidcd, rfiJ. 

ESTOPPEL— 

by conduct ui iiun.nt nmclu law, 19 
tenant induced into 1 itul by 1 per- 
tain Without tide not cjtopjK-d from 
dcnjing such IcjsOrL title, 337 

EVIDENCE— 

evidentiary value of eliiitis, jum- 
inibandis and m ipi prepared by 
ofiitcrs of Govi. under tlie Settle- 
ment Kegulanoii-!, tJ. t6. 
cvidentiirj v duo of An./ui/x, io. 
comes of registers under the Land 
Kegistntioii \et idmissible in, 
II4 

to prove the cxisteiiec ofi uluq at 
the Deecimuil Settlement, 133 
express rceognition of taluq in the 
bellleiiieiit proceedings in ly be 
evidence of the right to hold ex- 
empt from enhancemeiii, 139 
value o( a/iu/i/<u/uis or <t/M/f!amas,<ts 
309 

of payment of rent at mnforni rate 
to establish fixity of rent must 
be strict, 291, 292 
Sf£ Presumption 


f FISHERIES— 

^ SuJ ilkir. 

; FIXTURES- 

, S££ Le-lSCS , 

Non-agricultural hnds 

i FORESTS— 

I hvvj 15 to, 54 

I Settlement OlTicer!. of, vested with 
the powers of a Collector under 
i the Lind XcquibUion Act, 54 
rules for the protection of, 54. 

I income of Govt from, under three 
I hciids, 5 f 

I 

[ FORFEITURE— 

for bre-ich of covenant in lease, 181, 

303, 304 

deienuin iiion of leise by, 230, 231 
by duel inner, 231 
relief against forfeiture, 235, 336 
waiver of, 23 f, 235 
effect of, on subleases and incum- 
brances, 243 

on alxandonmeiil of occupancy hold- 
ing, 399 

FRACTIONAL PROPRIETOR— 

$££ Co-sLircr 

FRACTIONAL SHARE- 
HOLDER— 

S££ Co-sharer 

QHASKAR LANDS— 

S<e p 357 


EVICTION— 

See Ejeclraenl 

EXEMPTION— 

Collector and Commissioner may 
exempt estate from revenue sale, 
when, 103 

express order of exemption neces- 
sary, 103 

what estates are exempted from sale 
for arrears of revenue, 120, I 3 i 
estates under attachment or manage- 
ment by Revenue Officers exempt 
from sale for arrears of revenue, 
133 

See 17 Act XI of 1859, 123 
but the issue of certificate of attach- 
ment IS not itttachment by Col- 
lector, 123 

FARMER OF RENT— 

.SV<f Ijaradar. 


GHATWALI TENURES— 

Gbatvvals, 246, 257 
contest between Govt , Zammdar and 
Ghatvvals, 257, 258 
of Burdvvan, 258 
of Chotanagpur, 238 
of Hazanbagh, 258 
of Lohardagga, 259 
of Manbhoora, 259 
of Monghyr, 259, 260 
of Bankura, 2^, 261 
of Beerbhoom, 263 — 264 
of Khurukpur, 264 — 270 
apportionment of compensation in 
case of acquisition of Ghatwali^ 
land, 270 

GOVERNMENT— 

IS landlord as defined in the Bengal 
Tenancy Act in khds mahals, 31. 
Road Cess payable by, for khds 
mahals, 56 



OX)CE|UL UtpU. 


QOVERNMENT— Csadhaud 

but oot Public Work* Get*, ^6. 
GoTt. doe* from kbia mahili reaUx 
able bj certificate pa ocad u re, 
prfrate paititkn oot biodinff on, 
tmlesa special npctiftti erf CoUector 
U obtained, 

GRAZING GROUND— 

Su Pasture. 

HIGH COURT— 

Older of District Judge appotottof 
conunoQ managir under Beogal 
Tesancf Act oot appeakUe, 
129. 

BigbOntrt has b o n e v er pcaer of 
rerisfoa, 139. 

HINDU JURISPRUDENCE— 
snbnitatioo of Bioda and U«Jm>* 
medan syKema of fiscal odminia- 
tnidoo, 3^ 

S *4 Mabomedan Fbol Gorero- 
nwot. 

gtoawM and cwomeotaetea ner# pol^ 
Uabol m¥ler tafiueiKB of tiln* 

dn Rajaa and Zamindara fa 

^f^hn«T^^^n ritTwt^ 

S *4 hrpni, 

HOMESTEAD LAND— 
nben occuoioey right cannat be 
acquired tn, 316. 
when maj be acqmred, iifi, ^7 
in inany distneta ruyaU boU 
bocneslead land vHbout payment 
ofrent,3i7 3*4^ 

^ect of aec. 183 Bengal Tenancy 
dxt, 317 

or usage regulatea Inddeo t s 
c4, 3-lb, 3»4. 

wben rent law applies to, 334, 

185 

effacl of rereaua sals oo, 3»a- 
cphaoccinept of rent of, 3^ 
oTCtioo of permanent uructoraa, 
39^ 

acqokaccnce by Undiord, 3^ 
bijoncdoo to restrain crecuoo, 396, 
J9? 

HUTS-. 

in *1." Presidency io«na removable 
at tbf tcrminailoQ of tenancy are 
sOTcable property 3^ 
ary aaUabU In eiocuUeo of decrees 
of Presidency Small CanseConrta, 

Jft. 


IJARADAR— 

cannot acquire occupancy right, 313. 
on ral^t aftowarda 
quiatrion of tbe right to ronalo 

in ab^^ace, 313, 314. 

but if ril^it already perfected it 
would not be loat, 314. 

St 4 Lease. 

ILLEGAL CESS— 

^ Dawk Ceaa laalegallaed abwab, 97 
but is not reaQaeable as rent, 97 
Re^nlatioQ VIII Imposed restrk 
Uona on levying, *78 

ILLEQAUTY— 

if them is Qlcgtlity in revenue ml * 
no appeal to Commiiakioq- oeces- 
aary 109. 

wbetber nco-iXcmpUance of the pro- 
Tiaioiia of sec. 6 was, xio. 

IMPROVEMENT— 

vaGifiiy of cnbancffiwmt of rot on 
account of improresnent by lanid* 


baacasDcnt of rent, 365 
by finnal action, 365 

INCOME TAX— 

DOt payable by Zamiodara, 09. 
but payable b respect of estates 
aludn aunidpalhy 99. 

INCUMBRANCE— 

defaulter purcbaalng at revenue sale 
DOtenUtJed to avoid. Ill 16s. 
the tamlndar may resort to the orjl. 

I nary procedure tor wds kr anean 
I and Um efftet of such tale Is tb« 

. same renrdbg avoidance as 
I cries undtf Reg VI 11 144. 
right of purchaser at putol sale to 
avoid, 154 itfi. 

od verse poaMssMu of any part of the 
lands nan 153. 

peotcctol at mrenoe tale KbeoregU* 
tered under act Xf uSi 
not avoided by rereque nls of share 
of caUio, IDS. 

also not bf henaral purehaw by 
dafaultcr 16a. 

avoidance of, at sale Cor arreart of 
rent, 30a 

rancdlca of bcum bc s o c c t pajipg 
arrora to stop talc, ^t. 
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JNCUMBBANCE-O h»ud 
clLci ofJctcrmirution of Ica.e on, 
2|i,aj2 

iiincndcr tlo« not i\oid, 241, 242. 
ctki-t of forfcituto on, J}a 

INDEPENDENT TALUQS— 

in\ Udi hkliini Imds cxctuhnjr 
hundred hitrlns re>uincd mu 
T sensed h«omc, 73 
nho iTc indciknidciii i iluijdars ind 
who xrc noi 94 

w huh of the tan \3n1ij ire 
n.dcpcndtiu utlmj', 94 
lie csuics, 130 

icparatclj recognized tz such when, 

130. 131 

INDIGO PLANTER— 
mjy te rii}nt, 287 
indigo coiKorn in 1} iciiuirt oecn- 
[uncy right, 31 1, 312 

INJUNCTION— 

for misuse of land by occiipancj- 
raipi, 301. 

S({ Lcistf 

INSTALMENTS— 
of rticnuc and pijnicnt thereof, 
104, 105 

auction purchaser liable for instal- 
ments that have fallen due since 
the default of kist on which sale 
has taken place, 1 1 r 
of rent reflated by igreenicnt or 
established usage, 333, 33 1 
agreement as to, need not be evi- 
denced by wntten instruments, 
333 

INTEREST— 

papble on arrears of rent, 334, 335 
rate of, where the Bengal Tenancy 
Act does not prevail regulated by 
local usage or practice, 334, 
contracts as to, where the Act 
prevails, 334, 335 

INVALID LAKHIRAJ— 

-holder of, m khds raahal is bound 
by the rent assessed under the 
Settlement Regulations, 46 
raiyats however are not bound 
xmless they assent or the law as to 
enhancement of rent is complied 
with, 46 

by operation of the Resumption 
ilegulations large quantiti« of; 

A ( 5 ) 


INVALID LAKHIRAJ — ConlmtitJ 
hiids within the ambit of per- 
imncntly settled estates came into 
the direct possession of Govt, ^9, 
wlnt rcvcnucfrce grants arc invalid 
7 t -75 

INVALID CONTRACT— 

S(e Contnet, 

IRREGULARITY— 

whctliLr non-compliance of the 
provisions of Silc Law was a 
mere irrtgulanty, iio 

ISLAND CHURS- 

Sci Churs 

JAIGIRS— 

these were grants to military offi- 
cers and servants of the State, 64 
ordinanly life-tenures, 64 
otensionally held as hereditary and 
alienable grants, 64 
of two kinds, conditional and un- 
conditional, 64 

not grants of land but merely in- 
dicate interception of the kniraj, 
they are not strictly lakhiraj, 65. 
were declared heritable ana per- 
manent, 345. 

JAL LAND— 

See p 357 

JALKAR— 

right of occupancy in, 318, 403 
enhancement of rent of, when allow- 
ed, 357 

incident of tenancy in, 403, 403 
determination of leases of, 403 

! JALPAI LANDS— 

[ what they are, 55, 5 6 
' are kbds mahals, 56. 

claim to, by the zemindar of 
Midnapur disallowed by the 
Pnvy Council, 56 

JOTEDARS— 

are occupants of land m Bhutan 
Dears, 44 

hold lands m Darjilmg, 44 

JUMMABANDIS— 

Settlement Officer preparing chittas 
and jummabandis under Reg 
VII of-i 833 to give notice to 
raiyat, 45 
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jummabanois-cwmm: 

*ro final Tmtf] altered after fnD 
iorecdgatlofl la a regular colt, 
45 47 

endentla/y value of, prqiind 'bf 
officer of Goti, 10)417 ^ Settle- 
ment Reguladona, 45 46. 

JUNQLEBURI QRANTS- 

ChfttagoQg contains large numben 
oftfetitca, taltkqs a:^ holdlsga 
under 

Junglebarl leases in Saaderbaas^ $3. 
these tenures are heritable and 
transferable, S4- 

JonglebQrl t^oq b a dapeodent 
talu^ 132. 

noabsa bodsin Manbhoom, 420. 

JURi 80 (OnO^ 4 - 
of Calcutta ScnaU Cause Court io 
•uh between landlord and tenant 
In C alcu tta 36, 37 
b rentmpCtOD cases, 75, 7^ 
if no urear rwenae taU can be set 
aride \n the Cbfl Court, I0S< 
of CMl Courts to set asids rerenua 
Is 

of Cofleaar to ops» separate ee> 
eoBOt of rerenoe when no 
tfc)D, 114. 

on objeetkn Clrtl Court to dedds, 
XI4- 

of CoQectar to toaka actual porti- 
doo of estate, 115. 

CMl Courts can past decree 
for Qsrtitloa after ajnrtaJomeDt 
of share, J15. 

of Collector ousted In what cases 

of ]^vate parutloo, Its 

Clrll Coart atay tticrtiio dlacrctleQ 
b ndt (or porthioo by Hiodo 
widow zz6, 

what estates notparilbls by Col- 
lector 116. 

CItU Court my decree putllloo 
ersa wbea rsraons belov pre- 
scribed Uffiit, lid. 

of Qril Courts b matters relatbg 
topartkloe, 117 

fif f K mt. tlV tiS, 

of Collector b part iti ao of estates, 
resurksoo, itS, Zt 9 . 
of Dbtrkt Judge to appoint cotn- 
nvifp ciansger^ laS. 
of Collscicr rvcardbf rrglslnlloo 
of tcaors under Act XI 
ol Cbrll Court regarding rtgiAcUloB 
of tesurs under Act aI, |fil« 


JURISDIOnON^Csa/bead. 

of Civil Court to partlbon taloqa, 

of'clril Court b suH for enhaoco- 
ment of rent of homestead 

b to rec o v er rent of pasturen 
405. 

of Collector and Commisiioaer b 
noo-reguladou drstricta 43 t. 
conffict of^ b non-regulaiioa dl^ 
tiktf, 421 

KHAMAR— 

Sm Proprietor s private land. 

KHAS- 

Stt Proprietor s private land. 

KHA8 MAi^LS- 
Su Zetfarr II 32-57 
defioitioQ of, 3x 
Calcutta^ 3»-37 

Far SM umdsT iha A as 4 k y 
the Twenty-four Perganahs, « 
Bordwan, Mkbspur and Cbitta 
gong wera penoanetiUji settled. 


Chbsor^ 3^ 

Satapur 4a 
fiaransgar 40W 

hoMuiga b the above three khas 
ais permanent, hereditary 
and tranilnbla, 40. 
other classes of, 4a 
ResumjXion RsgQlsrioni, 4a 
Chittagong 41 

Fcr dsmif u* vBdrr 
hill lands of Bbagulpo^ 4> 
moeU; b habited by ^nthali, 43. 
Ssalhaf Perganahs, 43. 

Sr* vUrr Um irmmg 
Chotanagpur 43. 

Sn mJUtr Hit iitdug 


BbnUn Dosra^ 
are parts of Jalpatgurl and acre 
aj^uhed b 1870, ^ 
sattled (or Un years b 1I7C4 44. 
■eulemcntsaare wUhJotsdan, 44. 
jotes saleable for arrears of 
rsresus^ 44. 

JoUdars ars occupanu of 
bt 44 - 

D^m», «. 

tairgs mots waste uad, 44. 
soBM ponloo sealed wob Jote* 

dari,4*- 

GotU has sppropeuleJ portloa 
foe Cincheoa. cahlratfaa, 44, 
posito held by taahaUsrs, ^ 
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KHA'S MAHALS — Conitniied 
some held m fee simple or 
revenue free, 44 
Angul, 44 

formerly a Tributary State, 44 
confiscated m 1847, 44 , 

settlement directly with raiyats, 
44 " 

Khurda, 4-^ 

comprises half of Puri district, 

44* 

until 1837 settled mahahvan with 
sarbarakars, 44 i 

raij-atwari settlement in 1837, 44 i 
rent collected through sarbara- 
kars, 44. 

settlement and adjustment of rent 
in, 44*4® 

See Settlement Regulations 
Assam, 49 

the whole a scheduled district 
under Act XIV of 1874 and 
statute 33 Vic. Cap 3 applies 
to it, 49 

a part of the country permanent- 
ly settled, J.9 
rest Govt property, 49 
Settlement Regulations of the 
Bengal Code supplemented by 
roles framed by Govt are m 
force, 49 

by aeration of the Resumption 
Regulations large quantities of 
lands within the ambit of per- 
manently settled estates came 
into direct possession of Govt , 

49 

purchased and escheated estates, 
49i SO 

island churs, the property of , 
Govt , 50 I 

some temporarily settled, 50 
alluvial accretions to an estate, 50 1 

the Govt, has nght to assess such 
lands with additional revenue, 
when, 50 I 

held khds only when propnetor 1 
declipes settlement, 50 
but even then proprietor entitled to 
malikana, 50 

Regulation' X'l of 1825, 50 
Act IX of 1847, 50 
assessment of revenue, $6 

made on pnnciples laid down 
In Reg Vll of 1822 and Regula- 
tions and Acts modifying it, 

50 

accreted litnds* formed intO'Separate 
estates,' 50 


KHA'S MAHALS— Cwi/iW. 

old policy of Govt was to settle 
lands permanently after assess- 
ment under the Settlement Regu- 
lations, 50 * 

since 1861 ^the policy of selling 
estates outright ivas also adopted, 

51 

since 1871 temporary settlement 
only allowed, 5 1 

in 1875 Govt ruled that there 
should be khAs management 
whenever practicable, 51 
rules of settlement, 51 
Goit. is landlord as defined in the 
Bengal Tenancy Act, 51 
amount payable to Government is 
rent, 51 

but proprietary interest of the State 
merges in the paramount title 
and rent is called revenue, 5 1 
the right to settle the revenue is 
regulated by Chap X of Bengal 
Tenancy Act where that Act 
applies, 51 

same rule applicable to temporarily 
settled estates, 51 
Orissa, 52 

although Reg VII of 1822, IX 
of 1825, and IX of 1833 and 
Act VIII (BC) of 1879 apply 
the procedure for fre^ settle- 
ment IS that laid down an Chap. 
X of Bengal Tenancy Act, 52 
Sunderbuns, 52-54 

details see under this headmg 
forests, 54 

forest laws. Act VII of 1865 and Act 
VII of 1878, 54 

forest Settlement Officers were vested 
with the powers of a Collector 
under the Land Acqmsition Act, 
54 

rules for the protection of forests, 
54 - 

income of Govt from forests may 
be classed under three heads, 54 
acquisition of land by Govt , 55 
salt land, 1.^ 
or jalpai land, j 

Govt paid k ha Ian rent for, 55. 
settled as khAs mahal', 56 
Govt absolute nght to saltland, 56 
Road Cess payable by Govt, for, 56 
but not Public Works Cess, 56 
Govt due realizable by certificate 
procedure, 56 

some provisions of the Pubhc De- 
mands RecoveryiActy5& 
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KHA^ MAHALS— Os/wi/ 

le riuri Li oa ctrtificato procedQre,57 
law ameoded since, o 
if grantee q( iorolid lokhiraj ex 
ceedlng ooe httndred btghos 
mode pnof to itt Dec. 17W 
rcfoMs setllemeot the land to be 


bdd khis, 73. 
dVs InTolid lakUraj 

KHARKAR LANDS- 
Aw p. 357 

KHIRAJ— I 

drftwd, 33 . I 

nerer formally lened In IndL 24. 
when leried u was soon comrontcd 
to moony rent, ax 04. 
tlu itdpofltioa os not Coke away 
tbc propiietonhip of the cat- 
tiTotor 

no senoos effort mode (or coUec 
tfen of, from cnltfraxors tIU the 
refgn of Akbar ac 
effeaof the Lmposuoo of 

St 4 Mj^otnedsn Fiscal GoremmcaL 

KHODKAST RAIYAT- 
Set Bafytt 

KHUROA— 

tmtH 1S37 mohalwoH wtih 

Mrbonkart, 44. 

rolyatwoii seUlement (n 1837 44, 
rent collected through tarbarak^ 
44- 

KINQ— 

amongst non-Aryan races la India 
the Ides pretaHs that land be- 
longs to the people, king only 
entlued to rent, A 
owQcrsUp of the sobiM to land 
recogiuzed by early llindu hinge, 

A 

soTcrtign entitled only to a shore 
of the prodoce, 7 
Rig Ve^ tenth ^Undol, S. 

Norada s comment on the text of 
Rig Veda, A 

Mono and other Uxlo, t, 9. 
Bandhayono, 9. 

Pansar«,9- 

authorhles hoacTO' not n mnlmrws 
about the extent of the kfnge 
shore, 10. 

gcnsial opinion that kings shore 
(sthesuih, la 


K(NQ— Gn/ne/d 

but smaller shares tenth 

and eteii twelfth considered 
proper ly some, la 
Jaamlni s Mimanae Apbori&n, 10. 
Savam 1 and Sayana t coamentoiics 
thereon, to, 

was simply the protector of the 
people, 10 

the word king Is used os ynocym- 
oos isith the exprenion ^ the 
appnnriotor of the sixth 
shore,* it 

Srikiishoa Toikalankar mjs king 
ooIt entitled to taxes, 1 1 
In Manocsedon time th« soserelgo 
been me entitled only to a share 
of the prodoce, 34, 
xcmlndars had to perfbnn the fane 
lions of a sorereign, oA 
the English started toe theory of the 
propnetary right oftha rukr yx 
with urf» theory in t^w pro p r ie tary 
I right was transferred to sonliH 
daxi, 30. 

LAKHIRAJ LAND— 
re*oU of atoiion of the Cm Act 
to. 57 

peroon chlmbg aoder a bdthlnj 
title cannot adjoin occupancy 
rigtLji,. 

Si 4 Preamiipdoa { 

RouispliOD lav 

LAND AOQUlsmON— 
forest SeUlement OiBctrs were 
rested with the poaers of a Col 
lector nodm Am \ of 1870,^ 
land acquired by Govt, jidid th i s, 

suonMlre laws focaegoUhton of bad, 

compenAtlon ibr acqttitilloa of 
hod (or public purposes, 104. 
bow caknljtttl, 104. 
procedure to be (allowed by CoL 
ketor hi detennlnlng the 
acnounl of compensotioa on, 104 
i^S 

rules under See. $9 of Act X of 
iljo, i»4. 

rules framed oeder Sec. 55^ Act! 

of 1S941 iU. H5- , „ 

procedure where propnetor uccUoss 
to accept obatcraent of rsTcnue 
00, 135, 

date wba abatement or rtmltMOQ 
of rrrextue has effect, i3j 
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LANDACQUISITION-C t LANDLORD AND TENANT— 


jMt. u iuur ’i K ui,> n i* ) 
t/ > 1 1 j> , I c i Jc. »>.<. I j 

)i ) i<l U.u ic hf’IiLf, ' 

•>. t 

til .c.u vil . Hi} )-vi.)i'n »n 

\ 1' wj *1 t.*' ^5 »ll* 

3inl : 7 c 

LANDHOLDER-^ 

Ztilt'u, i-f. jii. ’cT Jsf * M 1 I'c4, 
jj. ] \ I 4 I <-■'? lu iUj'i'ij j'luij* 

, x*,f ' ‘;’.c lij ij j 

, c II*.* ' x'ct'i iu, 

J li 'C t‘t.C 1 )*iil Ul.tl!) (.O.JIII 
I ‘Lilies i-*5 

it.LJf u'i kCi? -t !i 1) !c, l.'» 

X l;{ I *■ \v[ M.V I'f t ,f>0 I JJ 

-c vf Xi-i X t idJ, I J ( 

LANDLORD- 

t)i iin)i «! , n tJic 

, ;i * »■./ iliDtui! m iht lix-isifil J 

1 c u ly ^i-', 5 1 

J)ut il.c in»j nci in inlvU'-t of 
(iu\i iiicir^ci III (fie par iiiii;nnt 
rule, 5I. 

he'Jitij I n d m b<i iwi of mother 
cmi.ol itipiiic oreuiuiicy iiijhl, 

3 «- 

LANDLORD AND TENANT— 
Ln> of, 111 L lUutu, 31-37 
jiin^iictioi) of C ilcutl,i SniiU 
C vusc CouU lu suits U-iueoiv land- 
lord indii(.n lilt III C ilcim i, 36 ,37 
uKorpictiiiioii of Jowls III doiorim- 
niiitJ the ro'il oliaractor and 
incidoiitsof lc 4 ic, 1S4, tSj 
1 in of Liit;luid nhoii applied, tS6 
offoot of friud III truisaclioiis boi- 
ttooii, 191 

sun for arro irs of rent by one of 
joint Liiidlords, 202 
such a suit must be treated as a 
suit on an ordinary contract, 202 
execution of decree by a co-sharer 
13 an execution under the Civil 
Procedure Code and not one 
under Chapter XIV of the 
Bengal Ten incy Act, 202 , 
encroachment bj tenant on lessor’s 
land 221, 222 

encroachment by tenant on stranger’s 
land IS for landlord’s benefit, 222 
rules for the determination of 
relationship of, 337, 339 
suit for delivery of pottas and 
kabulyats, 375, 376. 


C ff/ •! (tJ. 

j'xj.i i' ucrc to 1-c It fur and cquit- 
iMe J te , 373 

dttcrmin itmii of the iiicidcuts of 

t.i.iiKji d 7 '>. 377 

uhil the I'Jiirl lo «lccidc in ipphca- 
.ton under bcv 158 of Bengal 
leiiuKl \cl, 376, 377. 

\ 'f irnn 1)1 jnucs \ct and See II 2 
Iknyil Icniiii.) Vtj, 3^1 
dilfciviit IiiV^ 111 difftrciU districts, 
t 07 . loH 
Stf 1 ci.e 

LAND REGISTRATION ACT— 
of 1 ikhir ij land prior to, 

79, 'I'J 

lej. I'.tcra of I ikhinj 1 iiid under the, 
Ho, iS r 

.et 60 of \ci \'n (B C,) of 1S76 
ip)dit4 to rcvcniic-frtc I iiids, Si 
the \it iha;* not dtil uith 1 inda 
ulueh hwc not Ih.lii vdiniiitd 
l(> be rt\cniie-fitL hy protttdings 
uiulcr the Rcjuniption I aws, 8l 
old I ind Rcgistruion lius, I13 
Bengal \ct Vll of 1S76, 113, 114 
registers, 113 

eopitj of register idmissible in 
evidence, 113, 114 
no one bound lo pay rent to any 
person whose name is not regis- 
tered under the, Si 
buiib for rent not mamtamable un- 
less cl imi int’s name is registered 
under the, 81 
Sf^ Tvidence 

LAND SYSTEM AMONGST 
ARYANS— 

3 Vif Aryans 

LEASE— 

terras of, regulate relation between 
lessor and lessee, 173 
interpretation of written contracts 
of, 173, 174 . 214 

permanent niukurrari may be granted 
on what terms, 180 
breach of covenant of, 181, 182 
interpretation of deeds, 184, 185, 214 
law of Fngland occasionally applied, 
186 

sources of law regarding, 207 
Transfer of Property Act, 207 
how created, 208 

void leases and possession there- 
under, 209, , 

amaldastak or amalnama, 20^. 
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LEASE— .CatdMutd 
ft gr e on ent to leue, 3ia 
wlu) ma^ grant, J to, 311. Sgck 3^1 
power manager of joint mmlj 

3J4 

aevaet and mntwallla, %\t S13. 
gnidrana ol fafaota, 312, tij. 
Bindiiwniowi,3i3, 395. 
nurtga^ to gnat, 212. 
wbeo begma to operate, 214, 215 
pr ea eot potMiioa not necesaarj to 
validate, 31$, 916. 
cora u ant to grant new leaw on ex 
piratloQ of wd, 316. 327 
deliveiw of poMenkm D7 letaor ai6 
wbeti foMce abacdred b^ot UaUlftj 
to parnait, 316. 

effect of not mentiooiog rate of rent 
10 ooreoant of, it6 
vricdoii of loMee by title paramount, 
2 t 7 218. 

erietka from a part, 2iS 
•rictioQ from wroogM acdoa of le>- 
aee, 319, 230 

dzatoriauKe of leuee $ poieearioa, 220 
caacroachmaot by umant on leieora 
Udd, Ut 

Ume cuutoi acqoire any rigbt 
aniort leaaor dinug leaae, oax. 
IsB&tioo ag«in«t Lwoiord 323 
paTmenu made by lessee for leseor a 
oeoedt, 334. 

aengnmest of leasor’a right, 334. ^ 

IcMeeapower of transfw 33$ 393* 
393 ' 

leaeea UabUity when 000 tin ue« aAer 
truiafer 33$ 

anlgxsee a liablUty when begioa, 33$ 
boond oclIt by coTeoanU 
with the land, 236. 
what coreoanta run with the land, 
136, 

doration of, 327 
optloQ detennlniag 227 
t^iMwTTilratiful of, 3*8. 
doctrine of merger 331^230, 
deieniiinatkro oy forfeitarc, 230, 

torfclture by of bodlorda 

tick, til 

DWQOtica of^ectmcQt on forfeitorw 
(ocditdaimer ^1.233. 
what cocathntet d& c tai fnef 2}S 

the tnk of aaelgoco o* 
landlord, 231, 233. 
under Bengal Tanaoey Aa pe^ 
mat temffsdsotJer rairat at fixed 
rate and occupaney lalyat cannot 
be ejectod fcre dlecUlnur 2}d. 


LEASE— CtMitMutJ 
wmirer of forf aUur re, 234, 
relief a^oit foridtore, 935— -937 
result m orer 33S. 

determination of, alft determfoes 
snbdeaies and latercMX created 
I byloiwse, 1+1 

eurreuder does not aroid inctuo* 
brances, 34a. 

on ezpimtion of what bacoems of 
nghtaacquuoQ by lessee, 343,943. 
meigei not applkable wlien, 

943. 

I occupancy right not affected by de- 
j tennioatioD of lease, 343, 

I tenanoes from year to y«r 391, 393. 

beHabUltr mi. 

I misnae of land, 393. 

I woihlng mlnta or quarries, 393*394 
I oeetkm of pennanent struettuee, 

I 39A 

I acquiescence of Undlcrd, 5^ 397 
loJuDctloQ u> ratiain ere^os, 3^ 

398 

preauzapdon of penzuaeocy from 
long oocupatioo, 39!. 
firtnres, 399— 40» 

jtmglebcn LeaJea. 

LESSEE— 

Su 

Ijaradar 

UEN— 

of underHenore bolder paying Into 
codt money to protect sopeHor 
teoore, 301 

LIFE^STATE— 

bolder of, not cnirtird to partltfoa 
of estate^ 11& 

but Hludu vidow U eutltled, ttfi. 

UMJTATION— 
extiDgulshmeDt of right bi aocknt 
todia by SI 

io suka by ralyatw vt aalde Jamau. 
iModis prqfored by Seuleacai 
OlScers, 47 

in resumptioa cases, 7fi| 7^ 

(0 suit to set aside rwrsaue aak top- 
Id mit far paymeat of surplus pr^ 
ceeds of rcreoue mU, lit. 
fa suit far mrinreaa, isd, 
b suit to set sUepoUi sale, 15 s 
b suit (erarrears of putmt rsM wImb 
put^ sale is set asUe, 154. 
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LIMlTAT10N~Co«*iitftf</ 
m suit to avoid incumbrance, 162, 
200 

no limitation against landlord in 
case of encroachment by tenant, 
221, 223 

in suit to eject tenant on determina- 
tion of lease, 233 

against tenureholder and raiyat for 
breach of condition of lease, 233, 

334 

in suit for ejectment of occupancy 
raijait for breach, of covenant, 304 
in suit for arrears of rent, 339 

MAHALDARS— 

hold lands in Darjiling, 44. 

MAHOMEDAN FISCAL 
SYSTEM— 

Mahomedans did not interfere with 
Brahminical ideas about fiscal 
system, ii 

they had their owai system of juris- 
prudence, 22 

their fiscal system was of recent 
date, 32 

their rules applicable to infidels not 
applied to India, 23 
they levied khiraj which was soon 
commuted to money rent, 23, 24. 
imposition of the khiraj did not 
take airay the proprietorship of 
the cultivator, 24 

cultivator had nght to alienate his 
land, 24, 

the sovereign became entitled only 
to a share of the produce, 24 
Mahomedan fiscal ^stem practically 
agreed with the Hindu system, 35 
assimilation of the Hindu and Maho- 
medan systems, 25 
no serious effort made for collection 
of khnnj from cultivators till the 
reign of Akbar, 25 
in Mahomedan time zemindars were 
r theoretically mere collectors of 
revenue, 26 

but they had to perform the function 
of a sovereign, 26 

in- fiscal matters their authonty was 
supreme, 26 

revenue settlements under Mahome- 
dan rulers, 27 

Allauddm Khihji, 27 
Sher Shah, 27. 

Selim Shah, 27 
Akbar, 27 

Todai Mai’s reform, 27^ 28, 


MAHOMEDAN FISCAL SYS- 
TEM — Conlimiid 
he entirely ignored the distinction 
between ooshcr and khtraj^ 
between Mahomedans and Hin- 
dus, 37 

instead of the sixth the rate was 
increased to a fourth and occa- 
sionally to a third, 27 
rights of cultivators, 28 
ejectment unknown except for non- 
cultivation or continuous nonpay- 
ment of rent, 28 

the influence of the Mahomedan 
system after the Diwani, 29 
English ideas as to property m land 
same as the Mahomedan, 30 

MALGUZARl AYMAS— 

which of them are dependent taluqs 
and which are independent, 94 

MAL LANDS— 

See Burden of proof 

MALIKANA- 

propnetor declining settlement of 
accretions to his estate is entitled 
to receive, 50 
what IS, 125 
rate of, 125, 126 
how paid, 125 

grants rare in Bengal but cotanjon 
in Behar, 126 
IS not rent, 126 

but IS a distinct proprietary nght 
and an interest in land, 126 
suit for, IS money charged upon im- 
movable property, 126 
hmimtion in suits for, 126, 127 
suit for recovery of, tenable, 127 

MAPS— 

evidentiary value of, prepared by 
Settlement Officers, 45, 46 

MATHOT— 

See Illegal cess 

MEASUREMENT— 

standard pole, 369, 370 
landlord’s nght to measure,37o,'37i 
part propnetor cannot apply for 
measurement, 372 

rent-free lands may be measured, 

373 

but not revenue-free lands, 373 
procedure for measurement, 373. 
m non-regulation distncts, 42?., 
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MERGER— 

bow bu* then it, when wntadnr 
ptkTcbuet potni t&IxX) U potlil 
nio, ifCw 
oflauo, 

DOt applicable when temporary 
letaee acqoiret any coboiiiiiau 
ri^t, i4J l4t 
of occopancy ligH, i4X 

MINORS- 

S*4 Ehaqttall^ed Procnietort. 
miiior’i estate of wikKh due wiUce 
baa been gnen to Collector not 
liable to sale for arrears of reveooe, 
111 . 


MISUSE— 

of kmd by occopancy raijtt, joo, 
301 


MOOSTAQIR- 
Su liaraclar 
Leaea. 

MORTGAGEE— 
haa right to r^e o Tef bit taooey from 
cornua peoewda of reresoe kJe, 
IXI 


NJJ JOTE— 

«Sw Proprietor t mirata laod. 

NJRIK— 

P.35S 

NI8F JUMMA— 

Gort bad ngbt to, in wbat eatea, 
73 , 74 - 

NON AQRIOUUTURAI, 
UAND8— 

law applicable to, 38$. 

Transw of Piopc-qr Act bow Ur 
appUcabl*, 3 ®^ 3*7 
no right acquired by mere occupa 
tloo 387 jSS. 
rtnl mar ^ enhanced, yS** 
noUca 01 egbancemeat, 389, 39 ^ 
pjaptatlont aod gardc^ 39 ^ 
tofidentt of leases, 390, )9i 
tgnandet froea year to yvAi 391 
39 Z< 

traotferabuity 391. 

hcitibflitr JA 

toisasa of lu^ 393. 

wocUog mlaea or cpurrkai 393 * 

right to mloaais, 393, 39^ 

action of perminent wructwea, 

396* 


NON AGRICULTURAL 
LANDS — CnMJtmuJ 
acquiescence of landlord, 396, 397 
injODCtlon to restrain erecdan, 
397 399. 

presmaptaan of pemaoency from 
long occuputlon, 39ft. 
fixtures in temporary lease-bolds, 

399 . 


leases by Htodn widows, 390. 
fixtures in lease-bolds ^es by 
Hindu aidowi, 399 — 402, 
public Or customary rights, 40^ 
Doitdng gnmods and borial places, 
fsS, 4'^ 

right to Cake irood fium jungles, 406. 
lSw Homestead land 
Pastms. 

NON-BADSHAHI GRANTS— 
three classes according to quantity 
71 

also three clatses accoicBng to dme, 

71 73 

all rereoue free grants made smee 
Diwaal declared InTalhl, 7s 
Oaad «xrMW mt Lutdrti hihu, 
resumabds and assewble by Gort, 
73. 

if grant posterior to the j it Xkc. 
If so the right to resume and oik 
esa was in ibe Troprieiort of 
sstales or dependent tniaqs, fs. 
putnldara ano owners of similar 
pemaoent tenures cnUtlcd to re 
sume and usess, 7a. 
bnt notaithstsnding the grant of 
putnl or cohonriie tba proprietor 
could rcsnmt and swess, is 
when land exctedhig ooa hundred 
Vagisss is beid by laUdiajdas ib« 
presumption it that h b held 
under one granu 73, 
bow presamption » rebuUed, 73. 
grants mode prsrioas to islh April, 
1771 in D^gal and sfitb Sep. 
1771 in Behar or OrUia, Goit. 
bad right to Kv/ / mm m* 73. 

r ogmme Jumma fixul wnbi, 73. 
grant be subseoocni to lbs aJore* 
■aid dales, ordinary jtmuaa to be 

lajoc^t^ formed was Indepen- 
dent taluq^ 73, 

if gTSDlee remw to accept wuie- 
ment tbs cslais beli as kbit 
mahal, 73, 

grants tuMcqucul 10 lu December 
3790 isTaisl, and Undi to U 
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NON-BADSHAHI GRANTS— 

Cotitmued 

considered mal lands of the estate 
wthin which it lies whatever the 
quantity, 73, 74 

Grants exceeding ten btghas but less 
than one hundred 

land covered by such grants to 
form part of the estate or taluq 
uithin which the land was 
situated, 74 

if grantee held under sanad dated 
between 12th Aug 1765 and 
1 2th ji^ril 1771 in Bengal and 
26th Sep 1771 in Behar or 
Onssa, he was entitled to hold 
the land as dependent taluq 
with rent fixed by Collector m 
perpetuity, 74. 

the amount to be assessed was 

kk/ 74 

if grant was between 1771 and lat 
December 1790, the full jumma 
■was assessable, 74 
Giants of land not exceeding ten 
btghas 

such land not to be subjected to 
the payment of revenue if sanad 
bore date between Diwani and 
1771, 75 

lands held under grants subse- 
quent to these dates, assessable 
how, 75 

in the absence of grants, bona fide 
possession could be relied on as 
evidence of title, 75 
sec 3 Reg XIV of 1825 iras 
held applicable, 75 

NON-OCCUPANCY RAIYAT— 

who IS, 3^2, 343 

incidents of the nght of, 343, 344 
hentability, 344 
transferability, 344, 345 
ejectment of, 345 — 348 
nght of subletting by, how far affect- 
ed b}' sec 178 of Bengal Tenancy 
Act, 345 

right of, how far a protected inter- 
est, 345, 346 
surrender b}', 346 

ejectment of, for non-payment of 
rent, 346 

ejectment of, on expiration of term 
of lease, 346. 

pretious notice of six months to 
eject on this ground necessary, 

346 


NON-OCCUPANCY RAIYAT 

Continued 

limitation in suit for ejectment on 
expiration of lease, 347 
liable to ejectment on refusal to pay 
fiiir and equitable rent, 347 
in suits for enhancement of rent 
of, the court is to determine 
whether grounds for enhancement 
exist and whether they are such 
as to justify the enhancement, 
347, 348, 382 

enhancement of rent of, 382 
rent settled by Revenue-officer 
not to be vaned tVithin five years, 
382 

NON-REGULATION PROV- 
INCES— 

Act VIII (B C ) of 1869 not 
apphcable to, 284 

NOTICE— 

was necessary for enhancement of 
rent of dependent taluqs, 135 
requisites of such notice, 136 
of ejectment for breach of covenant, 
181 

to quit under Bengal Tenancy and 
Transfer of Property Acts, 238, 

239 

how to be served, 239 
must be proper, 239 
presumption as to due service of, 
sent through the post office, 239 
SIX months’ notice, 240 
suit not sufficient notice, 240, 241. 
form of, 241 

of transfer of occupancy-nght, 300, 

341 

due service of notice of transfer on 
landlord operates as registration 
of transferee’s name in land- 
lord’s office, 342, 343 
of enhancement formerly necessary 
but not under the Bengal Tenancy 
Act, 373, 374 

NOTIFICATIONS— 

of s.ile for arrears of revenue, 106, 
107 

NUCKSAN LAND- 

See p 317 

OCCUPANCY-RAIYAT— 

person holding under raiyat at fix- 
ed rate cannot acquire right of 
occupancy, 288 
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OOOUPANOY RAIYAT— 

CeiifiMUtJ 

ftatidory ngbt creaied by Act Y 
M7 19a. 

dlsdnctkiD bctwACQ kbodkait »nd 
pubait no longer obterwi, 297 
uihier the Ben^ Tenancy Att 
aetUed ralyatbu eoUrged rocaiu 
of acquiulloo of ngbt, 298. 
boi right coruQed u cue of char 
anoulbandi fanda, 298 
Inctdtnis at ngkt efoujpsacj 
Tt u bentaole, 398. 
but 00 default of beira right is ex 
tinjmuhed crorni does not sue 
c«d,i98, 

zuX b^o^thable by aiU except 
ondq custom or usage, 299. 
nor tnasferablfl except ondCT COS' 
tom, 199. 

Uauferee acquire* m ngbt, 299, 

he U to be encted ui tre*- 

passer 399, 3J9, , 

when nu>'at to be eonwdara to 
have abaoiioaed the Ujid, 399, 

OQiu oo niyat to prene tnoster 
abibty >00 

tntosfcr most be effected mean* 
preecrfbed by the Beogal Tenan- 
cy Ad, too. 

whtt Uncord oot bound to recog 
niae tramfer, joo, 341 341 
unlen notice of traasttf gfvwn 
tjansferor and trandcrce 
jointly liablt JOO. 
loode of usmg land, 300. 
miruse of kivd. 301 
remedieaof Uoolord (dr misuse, 301 
PUT make improTaments, 301 
right to cm down utmv tot 30a. 
any cootiuct sgolost this right In- 

TsUd, 30J, 

bound to pay and equitable 
reot, 30J 

rent pretiontly paid presumed to 
be uir 30a 

Dot Uabl* ordinarily to be ejected, 
303 

grounds of ejectment, 303—304. 
cj*>guards prot ided, 304. 

Umluiioas in suus vx ejectment 
{or breach of corenant, 304. 
protected oa sale (or srTCtrs o( 
Cove fetttjw. 304, 
also oa sa]« under putel law J05 
occupancy boUlog U a prowrted 
lmcreJ^ 304, ioj. 


OOOUPANOY RAIYAT— 

CnAnutl 

right to suhJet, 305, 306 
contmet taking away eueb right 
Intubd, 306. 

has right to eurrender 307 
contract aganut emendcr Invalid, 

307 

if bonnd by lease Cor fixed period 
oMinot ftirrender before expiry 
of period, 307 

no surrender of port or share, 307 
abandooment may amount to sur 
render 307 

lV3s turf acfvw aampney ngi/ 
occupancy right acquired by luly 
at aiooe, 30S 

ooder-niyat cannot acquire it, 

307. 309. 

settled raiyats acquire It. 309. 
tenants holding under bhagdsrl or 
bbaoU system may acquire it, 

310, 311 

Indigo concen) nay aeqainit, 3tT 
lantUord bolding land oi the b^ml 
of anoiber cannot tcqulia, 3x2. 
co-shanx cannot acquire, 3x2, 313. 
eo-sharer purchaafog occupancy 
right lose* It but tb« holding doe* 
not ce*s« to ecot, 313 Da(«. 
^arador or farmer cannot acquire, 
3X3' 

00 T^jat becoming a &rmcr of 
rent acqtdsitkn m the right kept 
in aberauce, 3l3t 3t-f- 
but U ri^t already per t e ct od would 
not be lost, 314, 
uespasser cannot acqube, 314« 
persem clafmlDg lakfalraj title can 
oot acquire, 3 1 4. 

penniasire posswfbn exoaot confer 
II. 3'4- 

po* teas] on even under trsspascr 
suffldent for lb* acqultlUoa 314, 

iberfgfat is oot acquired by rirts* 
of any grant bnl U grow* bota 
posses s*OQ as ralyat, 3t4> KS* 
fm «iw/ ixJ actM/irnty ng*i etn 4 a 

can be acquired only in aprleoi- 
loxal arid horticultural land*, 

3*5. 3>^ 

but nut in borUllpg bod, Jt6. 
nor in bod used ghats, 

bazars. Indigo (actooe* sod ou- 
□uXartorics, 41A 

PUT be acquired la bwD CWca d 
bnd when, 31A i ^7 
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OCCUPANCY RAIYAT— 

ContviHtd 

how acquired in utbandi lands, 

317, 318 

cannot m general be acquired in 
fisherjes, 318. 

but may be acquired in a tank 
when, 318 

may be acquired in pasture lands. 
318 

cannot ordinarily be acquired in 
proprietor’s pnvate land, 319, 

330 

may be acquired in such land 
when, 323, 327 

may be acquired in chur land 
when, 325 
How acquired 

under the old law, ^325 

under the Bengal Tenancy Act, 

335, 336 

Pandit Sheo Prakas v Ram Sahay 
Sing, 326 

may be acquired by dififerent leases 
when, 336, 327 

contracts against acquisition in- 
valid, 328 

contracts taking away occupancy 
nght invalid, 328 
contracts providing for ejectment 
of occupancy raiyat in vahd, 328 j 
nght of occupancy even if land is 
held partly before and partly 
after the passing of the Rent 
Act, 329 

dispossession by landlord does not 
break continuity of possession, 
329. 

raiyat holding jointly may acquire 
the nght, 339, 330 
non-pa3mient of rent does not bar 
acquisition of nght, 330 
nor forfeit the right m hen acquired, 
33J 

condition necessary for acquisition 
of the nght, 331 
his main duty is to pay rent, 331 
how rate of rent is to be deter- 
mined, 331 

invalid contracts by, 332 

OCCUPANCY RIGHT— 

See Occupancy Raiyat. 

OCCUPATION— 

creates right both according to 
Manuand the Roman Jurists, 2 
may create right in communal prop- 
erty, 6. 


OFFENCES— 

information of certain offences to 
be given by zemindars and the 
native officers of land holders, 124 
sec 154 of Act XLV of 1860,124 
sec 45 of Act X of 1882, 124 

ONUS PROBANDJ— 

See Burden of Proof 

COSHER— 

defined, 23 

distinction between oosher and 
khiraj not recognized by Raja 
Todar Mai, 27 

ORISSA— 

Beng Act VIII of 1879 repealed in the 
Regulation Provinces except, 48 
I chap X of Bengal Tenancy Act 
extended by notification to, 48 
although Reg VII of 1822, IX of 
1825 and IX of 1833 and Act 
VIII (BC) of 1879 apply the 
i procedure for fresh settlement is 
that laid down in Chap X of 
Bengal Tenancy Act, 53 
at the time of the Permanent Set- 
tlement contained only a portion 
of Hughli and Midnapur, 92, 93 
Orissa proper conquered from the 
Mahrattas is subject to tempo- 
rary settlement, 93 
Orissa Division, 408, 409 
Tributary mahals, 409 
Moghulbundi, 409, 410, 410 note. 
Regulation XII of 1805, 410 
Rent Acts in fpree in, 410, 41 1 
classification of landed interests, 
411 

revenue-paying estates, 411, 413, 
Mukuddumi tenures, 412 
Sarbarakari tenures, 412, 413 
Nankars and Jaigirs, 413, 
ayma and tanki estates, 413 
thani raiyat, 413, 414 
pahi rai)-at,4l4 
chadnia miyais, 414, 415 

PARTITION— 

zemindar not bound to apportion 
rent on duision of tenure, 165 
of taluqs by ci\il courts., 163 
of tenure and apportionment of rent 
do not affect uniformity of rent, 
178, 179 

of permanent itiiurea by nvil 
court does not bind the land- 
lord, 203 
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PARTITION— 

but on pejthioTX amongft landlords 
the tenuro u iplU up and con> 
TOted Intx) » number of •epamU 
tenures and such porUtioD u 
Uading on tenants, SQj, 

Sti PartidoD of Estates, 

PARTITION OF ESTATES- 

rercoao-frae lands not portfUa 
oodtr tlie Act but by drll court, 
8a 

each ibue of e*Ut« on paititjoo 
becomes an estate, 115 
actual partition to bo nude by Col 
lector 115 

drU courts can only p*«> decree 
for mxtitloQ after aecertainmcDt 
of ihare lie 

prfrata partmoo not binding on 
GovC unless ^ndal Moedon of 
Collector u obtained, 1 1 ^ 
but binding on the parties, 1 15 
and Cotltrtor cixoaot distorb pn ' 
-<7100 pordtion at die tacmocc of 
ooe oC the parties, 1 1 ^ 
in vbst cases of pdvate partition 
Collectors jurUdutioa Is ousted 
and vbere one, lie itb. 
preaumptioD of pnrate partibon 
arises from long poase^o, 116. 
how such pnsQfflp^a ts rebaU«d« 

116. 

holder of life-estate not eolltled to 
pordtKm, 116. 

but a Hindo widow Is enUtW, 116. 
powers of CoUcctor snd drll court 
bi Case of parddoD by Hindu 
widows, 116. 

eitTLtcs not partible by Collector 

dffil ctXiTt atxy- diacnM porcfctor 
whoa the revenue U below pr es - 
calbed Umh thot^ appoitloo- 
meat of rsrenot wQi not ba bind- 
luff on CoUcctor iiA 
Jorlidlctioo of drU court in 
matters rsUling to, 117 
confbet of cases abont jurtsdrctioa, 

117, tiS- 

remoixs on the jurisdiction of 
CoUoctors In pomlloa of ettates, 
Jli, 119. i 

procednrs as to ponidoo of esutes, i 

130 . I 

PASTURES^ 

according to Manu aiki Ysjoa- I 
\-alkjn wero coentnon propmy I 


PASTURES— Cwfwwrf 

in ancient Tillage community 17 
40+1 405 

occupancy nght may be acquired 


b,3lt 
me of » 


one of several deecnpdons of land, 

aS7 

•idt for recovery of rent of, 40$. 

PERMANENT SETTLEMENT 

no resmnpdoQ suit to lie if invalid 
lakhiiaj formed pan of a - 
neatly setUed estate 1 
rent free from the time of the, 78, 

79 - 

disomloQ as to the propriety 87 
88 

wbat lenundan were said to hare 
been before, 87 
PtU s India Act, 88 
the necessity of the measure, 88, 


were the only dais to 
whom Gort. could then look for 
pnactual realisation of State 
dues, 89. 

uTort of ih^ 90 91 
mads with baste and based on 
fuffident matgfcdj, 91 91. 
caused great ruin and iffecitd a 
revolution in the coosdtalioo and 
ownership of estates, 91 
opinion of pnandem on the, 92. 
Rwulalion 1 of 1793, 9a 93. 

Ortjo at the time ofth^ contained 
oniv a portion of HngbU and 
iUdiapcr. 01, 9 J- 
Regulatioo Vlll of 1793,93.94- 
contolns pnodples of scttleramt 
and mode of assessment, 93, 
W- 

efso miet a* Cf cyer cvespcaa 
doo, 9S. 

gad ruin as to xemlndari private 
chakeran hods, 9C 
rules of annsTDWit laid down In, 
acre the basis of peneaoeot 
lettlqneat and cootloueJ in 
torcedilltsi aben they acre 
modihed, 95 

cundnued lolw made until abont 
lhtl‘eari 37 i 95 
extends mcr abat dUuIcis, 95, 
changes hats been nudeoenraad 
thro in tb« rules of sctticmcat 
.fa" 1791 , 95 , , , 

rerenus fcracrJy payahts in Skf* 
rupe es was conicrtM into com 
pany t rupees eben, j6m 
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PERMANENT SETTLEMENT 

CoJiitnued 

this caused an apparent but not 
actual alteration of the amount ot 
revenue, 96 

dawk cess payable by zemindars, 96 
it IS an additional impost to the 
revenue, 97 

not recoverable from under-ten- 
ants and rai3aits, 97 

road and public works cesses are 
payable by all persons interested 
in land, 97 

this IS also an addition to rev- 
enue, 98 

Cess Act of 1880, 98 
they are personal debts of pro- 
pnetors, 98 

recoverable by certificate proce- 
dure, 98 

how assessed, 98 
the share to be paid by each 
class interested in land, 98 
how and when payable, gg 
definition of, 139 

PERMANENT TENURE— 

See Tenure , 

Taluq 

POSSESSION— 

as a factor in the acquisition of 
right in land, 3, 18 
under-tenure holder paying arrears 
to save putni from sale is entitled 
to, till satisfaction, 153, 154 
permissive possession does not 
operate to create occupancy right, 

314- 

See Adverse Possession 

PRESCRIPTIVE RIGHT— 

See Adverse Possession 

PRESIDENCY SMALL CAUSE 
COURT— 

Its jurisdiction in suits between land- 
lord and tenant in Calcutta, 36, 
37 

PRESUMPTION— 

under act III (B 0)1878 in klias 
mahals there is no presumption 
that rent preiiously paid was fur 
and equitable, 47. 

when land ca-ceeding one hundred 
bighas was admiitedl) held by 
lakhirajdar the presumption was 


PRESUMPTION— 

that it was held under one grant 
and that it was resumable by 
Gold 73 

how this presumption is rebutted, 73 
of private partition arises from long 
possession, 1 16 
how It IS rebutted, ri6 
in favour of rent of taluq not being 
enhanceable as soon as it is 
proved that talutj exists from 
before the Decennial Settlement, 

133 

no presumption of fixity of rent 
where taluq is situated within 
temporarily settled area, 139 
in suit to set aside putni sale on the 
ground of non-observance of 
formalities there is no presump- 
tion in favour of zemindar of due 
service of notice, 148, 
mere declaration in decree as to the 
nght of enhancement does not do 
away with, under sec iS of Act 
X or sec 50 Bengal Tenancy 
Act, 165 

of permanency of tenurelwhen, 174 
of fixity of rent when, 175, 176, 287, 
288, 291 

proof necessary for such, 177, 178 
how rebutted, 178, 293, 293 
not affected by abatement or in- 
crease when, 178, 179 
in favour of delivery of letters pro- 
perly addressed and posted, 230 
of person holding more than loo 
bighas being tenureholder, 2S7 
of fixity of rent of raijut when, 
287, 288, 291 
how' rebutted 292, 393 
rent previously paid by occupancy 
raijnt to be presumed lair and 
equitable, 302, 354 
and also to be presumed to be the 
rent payable, 332 

PRIMOGENITURE— 

law of principalities, 89 

PRIVATE PARTITION— 

not binding on Govt unless special 
sanction of Collector is obtaiiitd, 

presumption of, antes from long 
possession, 1 16 

PROPERTY IN LAND— 

archaic notions in India about, 2 
antes from first occupation, 2 — 4- 
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PROPERTY IN LAND— 

Ctntuoud 

iccordhig to Mmiu, i 
accordiDg to later RoiDanjonsUtSv 
but mod^ jurixU hold thu opi- 
nion to be without focndatlop 
a 

lUaetntkiQ la the Digot however 
the Kune ai In Llanu, a. 
Mahomedan juriiU exrept Abd 
Haneeta are of the nine 
opmloQ, a ^ 

BUckxtone a theoiT 3. 

Six Hcmy Mama ^ew of the 
ongin (* proprittary right, 3. 
Von SaTigny ■ yiew J. 
thia ootion nnnly esUblhhed tn 
Indn. at the tim of BbarUTi, 4. 
Indian ngea and kir-giT«ra made 
no (hKuiction about mode of 
aamirlng right m Inunoreablc 
ana morobu property t, 4, $ 
right of the dm occupant recog 
maed ^ Calaitu and illadraa 
HighCourU, 6, 7 

earth ru c»mumHJUt according to 
ancumt Udan autboritka, 4. 
they made oo dlsUactha be t w een 
ru hmJEm 4 and rtt Kym m u tut 4. 
Jahnini 4, ^ 

Savnja, g. 

Sayuia t commatiary $ 

Hit MuiUuf and ra c*wmiuut ac 
cording to Roman jmisU, 5 6. 
UDongaC oon-Aryan raoea In tndla 
the Idea preraiU that land be* 
looga to the people king only 
entiUed to roit, 6. 
ownerahlp of the sobject to land 
recogmaed by early Hindu kinga, 
6 . 

aoTerdgn eiUUed only ton ahare 
of the produce, 7 
be not propiWoc of aoQ, 7 
Rig Veda, tenth Mapdal, S. 
Nanda a comment on tha text of 
Rig Veda, t 

Maou and other teat a. S 9. 
Baodhayana, 9. 

Paraaara, ^ 

authontk* boacrer not unanun 
ous about the extent of king a 
ahare, to, 

genaal opudoo that king a than 
U the sixth, 10. 

but tmallcr share dghth. tenth 
and «7ca twalhh— <oas*dcrcd 
proper by ■vac, 10. 

Jalmnl • Mmimi Aphwita, 10, 


PROPERTY IN LAND— 

COMtiMMtd 

SaTan a and Sayana a comment 
onea thereon 10 

bo wax timply the protector of the 
people. 10. 

the word khu la uaed aa aynony- 
moua with t^expreaakio appro- 
pnator of the sixth ahare" 11 
Sxiknana Taikalankax nya — king 
only entitled to taxea, il 
Mahomedana did not interfere with 
Btaharoanical ideas about fiscal 
ayatem, ii 

amoogit ondent Hindiu there was 
no cnmmnral idea or Idea of 
common orjolntovnenhipamong 
the manbers of any Tillage com- 
tnunlty 15 v6 

except In certain common proper ty 

:6 

gmxing CToond was and agricultur 
al land was notcommoo property 
of the community 17, 18 
acqmsilloa of right by adrerse 
potacMkm in anoent India, l8 
estoppel by conduct in Hindu law 
*9- 

period Decesaoiy amongst Axyona 
to aeaie title by adrerse posaas 
Ion, io. 31 

extisgrulahitient of right by Umlu 
tloo amongst Aryans, ai 
non alienable in ancient India at 
first but bariubic, al 
right of alieoalton was afterwards 
■lowly and partially recognised, 
ai 33. 

JlmuUTohana fnlJy recogotaed right 
of aUenotioo 2a. 

in Mabomodan time napoaltioo of 
kblraj cDd not take awny pro- 
prietory right of cultirator 34. 
in Mabomedon time tha sorerdgn 
became entitled only to a ah^ 
of the produce, 24. 

Engliah ootioas oa to. yx 
bov fame to be restea In the cealn- 
dxra, ^ 

obierrailoas of tha Priry Council 
as to, In respect of bolding (a 
Dlhi Panfhaonsgraa U the 24- 
paganohs, 38 yj. 

PROPRIETOR— 

of estates hod right to resume and 
assess Unds groniW rarcou^M 
posteiier to 1st Uccamber 179A 
7*. 
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PROPRIETO R — Continued 
even if putni or other lease be 
granted, 72 

See Proprietor’s Pnvate Land 

PROPRIETOR’S PRIVATE 
LAND — 

what IS, 319 

right of occupancy cannot ordinari- 
ly be acquired in, 319, 330 
waste lands not to be considered as, 
320 

land abandoned by raiyat is not, 321 
tenant nght in, 321, 322 
right of occupancy may be acquired 
when, 313 

determination of raiyati or non- 
rAiyati land a question of di£B- 
culty, 323 

onus on landlord that land is pri- 
vate, 3^3 

presumption is that land is pri- 
vate, 323 

rules for the determination of, 324 
recognition by village usage is 
good evidence of land being, 324 
indudes private lands belonging 
to tenure holders, 324 

PROTECTED INTEREST— 

at putni sale, 156, 157 
at sale for arrears of rent, 198, 199 
interests of raiyats at fixed rates are, 
288 

occupancy holdings are, 304, 305 
at revenue sale, 304, 388, 389 
non-occupancy holdings how far 
are, 345, 34^ 

PUBLIC DEMANDS RECOV- 
ERY ACT— 

Govt dues from khas mahals realiz- 
able by certificate procedure, 56 
some provisions of the act, 56 
remarks on certificate procedure, 57 
law amended since, 57 
' applicable to the realization of 
dawk cess from zemindars, 96, 97 
also to the realization of road and 
public works cesses, 98 

PUBLIC DOCUMENTS— 

whether chittas, jummabandis and 
maps prepared by officers of Govt 
uncmr the Settlement Regulations 
are public documents, 45, 46 

PUBLIC WORKS CESS 

See Cess. 


PUTNIDARS— 

are entitled to resume and assess 
invalid lakhiraj, 72 
propnetor of estate entitled to res- 
ume and assess notwithstanding 
the grant of putni leases, 72 
ahen entitled to abatement, 184. 

Zee Putni laluqs , 

Putni Sale 

PUTNI SALE— 

law of, not applicable to permanent 
tenures created by holders of 
revenue-free lands, 83 
the zemindar may resort to the or- 
dinary procedure for sale for 
arrears, 144 

the effect of such sale is the same 
regarding avoidance of incumbraq- 
ces as sale under Reg VTII, 144 
summary sale for' arrears of rent 
through the agency of the Collec- 
tor the chief peculiarity of putni 
taluqs, 14s 

reference to Ben^h months in- 
dicates that the Reg was intend- 
ed for Bengal only, 145 
not known in Behar, 145 
It IS common where Maghee and 
Mulki eras prevail, 145 
Shashmahi sale, 145 
Dwazdomabi sale, 145 
who may apply for sale and who 
may not, 145, 146 
notices of sale, 146, 148 

responsibihty of zemindar for pub- 
lication of, 148 

attestation of notice on land of de- 
faulter by substantial persons, 
147, 148 

onus of proving due publication on 
zemindar and he has to prove 
due observance of formahties, 148 
no presumption of due service in 
favour of zemindar, 148 
in smt to contest sale it is not in- 
cumbent on plaintiff to set out 
distinctly grormds impeaching 
sale, 148 

special notice for shashmahi sale— 
what statement it should contain, 
149 

consequence of omission of such 
statements, 149 
dates of sale, 149 

Collector to hold the sale, 149, 150 
procedure at the sale, 150 
who IS entitled to bid and who is 
not, 151. 
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PUTNI SALE— 

■lie toU if no arrean, 151 
payment of pordmie-nwocy by pur 
cii**er 151 

CommiiBioaer ma) >et aside when 

151 iSa. 

coDbrmatioii of nle,l5A. 

Itmh wtJon m ndt to Kt aside, 15a 
bow Pile nmy be set wde, 153. 

«ho may soe to act aside mlc, 
15 »> 

wbo ore necrttaiy parties to tbe 
suit, isj. 

-who ore to pay coats and damages If 
mk Is set aside, 

under-temiieboldcrBprotectiag put 
ai frocQ sale ep titled to be re 
Imbursed, 153. 

vben the amomit U a chai ge on the 
taluq 153. 

under-tentireholder entitled to pos- 
•esskra, 15^ 

under temirwoUcr may rue for the 

toooey 

liicdUtiQi]i m raiu for orrean of 
putci rent when mle b aet aside, 

right of perchasCT to aroid htcom 
Wuas, I&+, I 5 J- 
ooQS 00 pttrebaaer to show abeg iiH 
CQjnbraiKe was created, 
as soon as he makes prma-finu rose 
onus Is shifted, 156. 
bow fsr thebwof merger oppUc* 
wben xemindar purcteises pulni 
156. 

wbat rights axe protected notwiib- 
staixSng sale, 156, I5 
dlstribotlm of surplos sale pro- 
cess on, 157 

coDtpensatkia to sabordinata tenure- 
boldoaon tile, 157 
sorplut sale proceeds, j 57 
arrears for the period antecedent to 
■le, 155, 

registration of purcbe^ s name 

159, 160. 

docs not aroid occupancy right, 

Av'^Utnl Taluqa 

PUTNI TALUQ— 

meaoiag of, 141, 145- , . 

orifrioatw ia the esutes of toe 
Maharaja of nurdnaiv I4I, * 45 - 
gtnefaJ cKj/actn 4 lfs 0/ the tenure 
bciors Kc^VlII of I<I9, 14 ^ 
RcguUlioa Vlll of iSt^ I 

mod* the utuqs UeiiulU uans* 


PUTNI TALUQ— 

ferabls and rspablo of beiog 
sublet on enetty rimlbr tenns, 
143 lf 4 - 

Qot modified by the Rent Acts, 

144- 

in matters In whkh the Reg Is 
sHent the Rent Acts fambh 
rules of sabetantire law and 
procedure, 144. 

the cemindar may retort to the 
ordinary procedure for talc for 
arrears, 

the cfect of such saLi the same re- 
garding aroidance of meumbrau 

CCS, 

wistiatlon of, under Act XI 161 
effect of cotnmoQ and special reg- 
istry of, 161 
div Futnidars 
Putnl Sole. 

BAIYAT— 

not boimd to pay dawk cess. 97 
but bouird to pay road and public 
work cesses, 97 

the share to be p^d by 9I 09. 
hlorqub Cornwallis os the ri^U of, 

Slr^okn Shore urged the necessity 
of some iDterporiticn between 
wimlndor and ralyat, 176, 177 
Goreinmait r esei T c d thepoaerto 
legisbrc for, 377 378. 

Reguki&n VIIl of 1793 Imposed 
restridJonsoD theler^gof ille- 
gal cesa. 378 

also proriJed for the enforcement 
of Umajfd* leases, 378. 
these pottos to be canc^ed in ahat 
casea, 378 

but beyood these 00 proriilon made 
to regulate relation betwe e n t«- 
mimtnr and ralyat, 378 
English theory of rent IniiodaceJ 
In Indb 37^ 

and oecepted as conett In tao cases, 
aSo. 

nesgal Regolotioac <peak of khod- 
k^ and palkast, 3^ 
distinction bctacen kbodkast and 
paikast ralyats 384—383 
the kbodkait ralyat nboU,3ll l83 
the palkast raipt a ho Is, 383 383. 
Ltuxlka^ raini protected frore 
e\Hilon under catiKr nlc- 
L«* 383. 

but (TuLaU la^l not protected 
until A I X 383, 




